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L Introduction - What is Jewish Public Policy (1-11)

II. Competition and Cooperation in the Human Experience (12-13)

III. Fair Treatment of the Stranger; Ger Zedek and Ger Toshav (Syllabus Sources)
IV. Laws of Rodef and Mesira (14-54)

V. Organ Donation and Sale (55-70)

VI. Competition and Cooperation in Business (71-80)

VIL Socio-Economic Welfare--—Ben Adam L'Chaveiro and Ben Adam L'Makom (Syllabus
Sources) -

VIIL Integrity and Deception (81-84)

IX. Particularism and Universalism in Jewish Thought (85-91)

X. Kiddush Hashem and Chilul Hashem (92-101)

X1Y. Lifnim M'shurat Hadin- Beyond the Letter of the Law (102-105)
XTII. Tzelem Elokim as a Source for Human Obligations (106-107)
XIIL.Tikkun Olam - Engagements with the World at Large (108-111)

All readings not in the pamphlet can be found at yu.edu under this course #

Grades will be based on attendance, class participation, homework assignments and a final
examination.
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introduction

-

or mote than forty years, Ohr Somayach has been in the forefront of reconnecting fews 1o

their heritage and birthright. Our alumni — and indeed we can now include their children
and even grandchildren — include Roshe; Yeshiva, authors of sifies kodesh, stellar mechanchim,
congregational rabbis, and professionals in all walks of life who are deeply devoted to Torah and Yid-
dishkeit, true pillars of their communities and forces for good. While our work is far from over, it has,

with the help of G-d, been remarkably successful. People often ask what is the secret of Ohr Somay- |,
ach’s success? And our answer is we have no secret other than exposing our students to the awesome

power of limud haTorah.

Oour sages teach that the study of Torah js the greatest of all mitzvos. One might assume that Torah
study is simply a means to know what do; after all, Judaism is a religion of deed. The Almighty has
given us commandments that we must do and prohibited acrivities that we must avoid and without
assiduous study, one would simply not know how to act, Although this is certainly true, it is an in-
complete truth. Even if one knows the “bottom line” or has someone that can tell him the “bottori
line”, there is a separate obligation to delve, to analyze, to attempt to understand not only the views
we follow in practice but even the views we discard for “these and those are the words of the Living
G-4". In the infinitude of Torah which is a mirror of the infinity of G-d Himself, all of the views of
our Sages contain sparks of light, fragments of eternity that contribute to the ultimate realization of
Divine truth. Thus, we study Beis Shammai as well as Bais Hillel; we analyze a hawz amina (an initial
assurnption that the Talmud eventually discards) as well as a masbanag (the final conclusion). We con-
nect to the infinite nature of G-d precisely to the degree that we connect to the thought processes
embedded in the Torah. It is the process itself that effects the connection. In contemporary parlance,
it is the journey,not only the destination, that matters. And the journey is filled with nooks and cran-
nies, side roads and digressions, false starts, mazes and conundrums, a veritable sea (as the Talmud is
called), so easy to get lost in but at the end of the day, if one truly perseveres, he is promised success.

Limud HaTorah in-depth sanctifies and elevates our personalities, enabling us to achieve purity,
sanctity and communion with the Divine; but the fullness of this experience cannot be achieved by
superficiality. As one who has the honor of teaching in Yeshivas Ohr Somayach, an institution that
has brought thousands of students back to authentic Judaism, I as well as my colleagues have seen
over and over again that it is precisely the toil and effort in attempting to understand the intricacies of
the Oral Law and the process of grappling with its perplexities that, more than anything else, brings
a person back to Torah and therefore back to G-d,

HaRav Yitzchok Breitowitz wnorw
Rav of Kehillos Ohr Somayach
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5 THE Law oF RopEF: HE WHO COMES TO KILL; KILL HIM FIRST

Section 1

Gemara Sanhedrin 74z

The Gemara now turns to discuss when one must allow himself to be killed rather than sin:
AR pyne a0 oien poran ik — R’ Yochanan said in the name of R' Shimon ben Yehotzadak: w5 arm nans e - They
took a vote on the marter and decided in the attic of Niszah's house in Lod: nmnaw nnay '» — Concerning all prohibitions
in the Toral, »an 5 vay o onmm ox - the law is that if they cell a person: "Transgress such and such a prohibition and you
will not be killed, but if you refuse to do so, we will kill you". aww i e - he should transgress the prohibition and not
allow himself to be killed 23], it nisvsen iy 1o 020 nTwn yin ~ except for when he is tald to engage in idol worship, illicit
relations with an ervah, or murder. A person must give his life rather than commit any of these three sins 24],

The Gemara asks:
#3001 nawi — Now, is it true that one may not engage in idol worship even ifit costs him his life? xan xm— But ic was tught in
a Baraisa: yxwunwr m e — R YISHMAEL SATD: o 19 e oxe 9 - FROM WHERE DO WE KNOW THAT IF THEY
SAID TO A PERSON: man ' 0w niy 1w "ENGAGE IN IDOL WORSHIP AND YOU WILL NOT BE KILLED,
but if you refuse to do so, we will kill you™ 2w w1 123w pan — FROM WHERE DO WE KNOW THAT HE SHOULD -
WORSHIP the idol AND NOT BE KILLED? om i s mon” - SCRIPTURE TEACHES:%] You shall guard My
decree and My laws that man shall carry out AND BY WHICH HE SHALL LIVE. am nime &9t - This implies that man
shail [ive by God's laws AND NOT DIE by them. Thus, if a person is threatened with death unless he engages in idolatry.
he should worship the idols o save his life.
'fé"é’jm frow > — YOU MIGHT THINK THAT the above is true EVEN if he is being forced to worship idols IN PUBLIC.

"wi3mmn et wp ow ok 99an & - SCRIPTURE therefore TEACHES: AND YOU SHALL NOT DESECRATE
MY HOLY NAME, AND 1 WILL BE SANCTIFIED among the children of Iscael, 27
Now this Baraisa clearly states that one may worship idols in private if he is being threatened with dearh. This contradicts
the decision reached in Niszah's attic. -2
r35R 2% Nnat ek - They [the rabbis in Niszah's actic} said that this halachah is in accordance with R' Eliezer, 2 Tanna who
disputes R' Yishmael's Baraisa, xonv - as it was raught in a Baraisa: wncwym an - R ELIEZER SAYS: 93 1 'n nw nann
TIMR 931 sy o3t " - Scriprure states: AND YOU SHALL LOVE HASHEM YOUR GOD WITH ALL YOUR HEART,
WITHALL YOUR SOUL, AND WITH ALL YOUR RESOURCES. This teaches that ane must sacrifice everything rather
than engage in idolatry.

R’ Eliezer analyzes the verse:
w1 1" mwr on'- [F IT 1S STATED WITH ALL YOUR SOUL. T a mk ey - WHY was it necessary o STATE
WITH ALL YOUR RESQURCES?  ymn 11" i om o1 'ma” wmma any" AND IF IT IS STATED WITH ALL YOUR
RESOURCES, "mwm nn1 "ywo1pa - WHY was it necessary to STATE WITH ALL YOUR SQUL? Evidently, Scriprure
meant to teach nmnn Wiy aan ke o 1w ox - that IF YOU ARE DEALING WITH A PERSON WHOSE LIFE IS
MORE PRECIQUS TO HIM THAN HIS MONEY, then the greatest sacrifice he could make would be to give up his life.
" nny "wes wa - FOR THIS reason IT IS STATED And you shall love Hashem. . . WITH ALL YOUR SOUL, i.e.
sacrifice your life for Me rather that worship idols,

1900 13 230 pnow o 3 e o - AND IF YOU ARE DEALING WITH A PERSON WHOSE MONEY IS MORE
PRECIOUS TO HIM THAN HIS LIFE, then his greatest sacrifice would be to give up his possessions. ymn 93" s 195"
— FOR THIS Reason 1T 1S STATED And[%'ou shall love Hashem. . . WITH ALL YOUR RESQURCES, i.e. give up
everything you own to protect God's honor. 3% Hence, it is clear thar according to R' Eliezer (the author of this Baraisa)' ;
one must sacrifice his life racher than worship idols, Thus the decision reached in Niszah's actic reflects chis view of R’
Eliezer.

) Afrer citing the Scriptural source for che ruling that one must give up his life rather than engage in idolatry, the
Gemura identifies the Biblical sources which mandate chat one must allow himself o be killed rather thac transgress the
other two cardinal sins: on niwwr nimy wia - One must sacrifice his life rather that engage in illicit relations with an ervzh
or commit murder, a1 — as fthe exposition] of Rebbi indicates, xant— as it was taught in a Baraisa: 1w mn - Rebbe says: "
AN 270 12 w93 Nt 1 Yy e it e - Scriprure states concerning a betrothed naarah who was forcibly violated: [31) FOR
LIKE A MAN WHO RISES UP AGAINST HIS FELLOW AND MURDERS HIM, so is this thing, i.e. the attack on &

betrothed naarah.
nxnn e an o1 - NOW, WHAT DO WE LEARN about 2 betrothed naarah FROM the laws of A MURDERER ? Absolurely

nothing ![32] ."2
Ty anvn - SO NOW it seems as if THIS mention of a murderer CAME TO TEACH something abour a betroched :
naarah, 13 xeny ~ BUT in fact WE FIND thar IT BECAME the subject of A TEACHING as well. [33] i
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7 THE LAw oF RODEF: HE WHO COMES TO KILL: KILL HIM FIRST

The Baraisa first explains what is raught about a murderer:
norpmn nrwt nvm win — [THE VERSE] COMPARES the law of A MURDERER TO the law of ABETROTHED NAARAH.
1we13 1yn3 2 aoiknn v an — JUST AS with regard to A BETROTHED NAARAH, the law is chat SHE MAY BE SAVED
from rape AT THE COST OF [HER PURSUER'S] LIFE. [34] won frvay jna nvn ax - SO TOO, wich respect to a wouid-
be MURDERER, the law is that [HIS INTENDED VICTIM] MAY BE SAVED AT THE COST OF the would-be
[MURDERER'S] LIFE.
The baraisa now explains what the laws of a murderer teach abour a berrothed naarah:
n¥my notwnn wa wipnt — AND [THE VERSE] COMPARES che law of A BETROTHED NAARAH TO the law of A
MURDERER.
iy aw xne nen v — JUST AS SOMEONE told that he must COMMIT MURDER [35] should allow himself to BE KILLED
AND NOT TRANSGRESS the prohibition against murder, wawn i xnn nowmn awa qu - SO TOO MUST A BETROTHED
NAARAH allow herself ro BE KILLED AND NOT TRANSGRESS the prohibition against adulrery. {36)

Having assumed that one must sacrifice his life racher than commir murder, the Gemara now cites the source for this taw:

i1 xinven nyn - And from where do we know this law itself, thac a would be-murderer must sacrifice his life rather than commic
murder? mnrnao - It is based on logie, a wmit iyt nph kot ainnT — as we can see from where that man came before Rabbah and
said to hir, w770 nr = "The governor of my town told me, [37] nutoh vop 91 — ' Ge kill so-and-so, 19 xatiap ¥ ma — and if
you do not kill him, T will kiil you, "What shall 1 do?"

9 - [Rabbah] said o him: yopy — Let him kill you, nopn wn — and do not kill anyone, 90 pnio 9173 un17 yan m — for whao says
that your blood is redder than his ! In other words, since nobody can know whose life is most precious to God, it is forbidden
to take one life in order 1o save another. [38)

NOTES:

23. ‘fhe source for this principle is a verse in Leviticus (18:21), stating chac che Torah concains the laws char man shall carry aur and by which he shall
live. Since Torah laws were given "to live by them” it is generally preferable for soimeone to sin rather than to endanger his life (Rashi). There is 2
difference of opinion as to whether one is permitted to go beyond the call of duty and sacrifice his or her life to avoid sinning, See Rambam, Hil.
Yesodei HaTorah 5:4 wicth Kessef Mishneh, Tur and Shulchan Aruch Yoreh Deah 157:1 with Shach and loc, Minchas Chinuch 296,

24. 'The Gemara will soon give the source for this ruling {Rashi).

25.  Leviticus 18:5

26, “he Gemara (74b) below will reach how many obsecvers make something "public” (Rashi}.

27, Leviticus 22:32 This verse commands us ro sanctify God's Holy Name our of our love for Him. Now, when someone performs a forbidden acr in
public, he not anly violates the law forbidding that act, but he alse desecrates God's Name through the public flouting of His will. [For whenever
someone flouts God's will In public, this lessens people's respect for and awe of God, which leads them to desecrate God's name {see Rashi to Avedah
Zarah 27b womoa 07} Thus, the micevah of sanetifying God's Name regires that one sacrifice his life rather chan publically engage in idel worship
(Rashi, see Tosafos to Avodah Zarah 27b s a"™).

28, ‘Thar one must give his life racher than commit idolatry (see Minchas Chinuch, 293:1, whe discusses if R' Yishmael disagrees with the Rabbis
regarding one heing coerced to rransgress one of the ocher two cardinal sins in private). Why did chey decide in Niszah ro overrule R’ Yishmael's
position?

29. Deuteronomy 6:5. If someone loves God, he would give up anything rather than rebel against Him by worshiping idols (Rashi see Toras Chaim),
The Gemara now explains che different types of sacrifices char the verse discusses,

30). 1n orher words, the Tarah is commending: Leve God more that anything else [so that you will give up anything eather than dishonor Him (Rashi).

Seriprure menrions that if necessary, boch money and soul must be sacrificed so thar a persen will net rationalize thar love of God demands only
certain sacrifices but not others {(Nimukei Yosef).
“Toras Chaim notes that someone who risks his life to pursue riches is really quite a foolish person (see Bamidbar Rubbah 22:9). Why Toras Chaim
asks, would the Torah address itself to fools? Toras Chaim answers thar the Torah does not discuss a fool who risks his life to attain more and
more tiches, Racher, it refers to a righteous person who, because he eamns every penny diligently and honestly, takes personal risks to protect che
possessions that he owns, To him, the Torzh states: You must even give up your possessions rather than disgrace God by engaging in idolatry.

31, Deuteronomy 22:26.

32, Sceabove 73a note 13.

33. See aboe, 73a note 14.

34, Qur reanslation reflects the version of this Baraisa that appears on 73a, mon pvsny g, This is the text thar the Rishonim quore, if s also the text thar
appears in Pesachim 23b and Yoma 82a.

35.  Thae is, someone is given an ulimarum: Commir murder or else you will be killed (Rashi).

36. Some Rishonim emend the text co read nmw a2 nowwn vws ax, so too, [wiiere] a becrothed naarah [Is involved], a man must allow himselFto be
kilted and not transgress the prohibition againse aduleery [with her]. The twa versions will be discussed below {sec 74b note 9).

37.  Rashi notes thar this governor was nor Jewish.

58. Rashi explains Rabbah's reasoning as follows: The verse ana 'm, and yau shall live by ghem, teaches.thar.as a general rule life-s more-precious 0 Ged
“than mitevah observance. Thus, when someone is given an ult:mamm, "“Transgress a Torah pmhlbmon or | will kill you". Gad prefers that he
transgress che prohibition ro save his life. However, if a person is told, "Murder So-and-so or ] will kill you™ then someone is doomed to die, whether
the person bows to che threarand kills che fellow o allows himself to be killed, Now, there is no basis for ussuming that one Jife is more precious
to God than another. Thus, chere is no valid reason for someone to save his own life by commirting murder and thus rransgressing the prohibition
against that crime. (see Aruch LaNer).
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o TuEe Law oF RoDEF: HE WHO COMES TO KILL; KILL HIM FIRST

Section 2

Nach: Il Shmue] 20

: ow there chanced to be there a base man, whose name was Sheva, the son of Bichri, a Binyamini;
N and he blew a 'shofar’ and declared, "We have no portion of Dovid, neither have we an inheritence
in the son of Yishai; every man to his tents, Q' Yisrael" 2. And all the men of Yisrael went up from
after Dovid, following Sheba the son of Bichri, but the men of Judah cleaved to their king from the
Yarden until Yerushalayim. 3. And Dovid came to his house in Yerushalayim, and the king took the
ten women [who were his] concubines, whom he had left wo keep the house, and he put them in a
guard-house where he sustained them, but he came not upon them. And they remained bound as
widows [with husband yet] alive unril the day of their death. 4. And the king said to Amasa. "Call
together for me the men of Judah [within)] three days, then be here present.” 5. And Amasa wenrt to
call together the men of Yehuda, but he rarried past the set time which he had appointed him. 6. And
Dovid said to Abishai, "Now Sheva the son of Bichri will cause us more harm than did Av'shaiom;
[therefore] take you your lord's servants and pursue after him, lest he find for himself fortified cities
and save [himself before] our eyes." 7. And Yoav's men went after him with the archers and the slingers
and all the warriors; and they went out of Jerusalem to pursue Sheva the son of Bichri. 8. They were
by the great stone which is in Gibeon, when Amasa came before them. And Yoav was girded with
his military coat as apparel, and thereon was a girded sword in its sheath [which was] fastened to his
loins and he went forth, and it fell our. 9. And Yoav said to Amasa, "Is all well with you, my brother?"
And Yoav's right hand took hold of Amasa's beard [as if] to kiss him. 10. And Amasa took 1o heed -
of the sword that was in Yoav's hand; and he struck kim with it to the ffth rib and he spilled out his
bowels to the ground, and though he did not repeat, he [nevertheless] died. And Yoav and Avishaj his
brother pursued Sheva the son of Bichri. 11. And one of Yoav's young men stood by him and he said,
"He that favors Yoav, and he that is for Dovid, let him follow Yoav." 12. And Amasa was wallowing
in blood in the middle of the highway. And the man saw that all the people remained standing, so
he veered Amasa off the highway into the field, and he threw a garment over him when he saw thar
- everyone who came upon him stood still. 13. When he was removed from cthe highway, all the people
passed on after Yoav to pursue Sheva the son of Bichri. 14, And he passed through all the tribes of
Israel to Abel, and to Beth Maacah, and all the Berites; and they gathered together and they went
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11 THE Law or RopEes: He wro comes to KILL, KILL HIM FIRST

atter him wo. 15. And they came and they besieged him in Abel of Beema'acah, and they spilled |dire
to form] a2 mound against the city and ir stood with lonly} its inner wall; and all the people that were )
with Joab were battering to throw down the wall. 16. And a wise woman called out from within the .
city, 'Hear, hear; say, | pray you, to Yoav: 'Come closer to here so that ] may speak to you.' 17, And
he came near to her, and the woman said, "Are you Yoav?" And he said, "1 am" And she said to him:
‘Hear the words of your handmaid.’ And he said: Tam listening.' 18. And she spoke saying: "Surely
they should have spoken first [to hear what they have] to say, had they inquired of [the people of ]
Avel, and so would they have made peace. 19. I am of [those] that are peaceful and faithful o Yisrael:
[Why then] do you seek to destroy a city and a mother in Yisrael? Why should you swallow up the
inheritance of Hashem?" 20, And Yoay answered: 'Far be it, far be it from me, that should swallow
up; or that [ should destroy. 21. The marcer s not so; but 2 man of the hills of Ephraim named Sheva
the son of Bichri has lifted his hand against the king, against Dovid; Give us him alone and [ will
depart from the city. And the worman said to Yoav, "His head shall be thrown to yout over the wa]]."
22. And the woman came to all the people in her wisdom. And they cut off the head of Sheva the son
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13 TuHE Law oF Roper; HE WHO COMES To KILL; KILL HIM FIRST

Section 3

Rambam, Book of Knowledge
Hilchos Yesodei Torah, Chapter 5

Fgentiles tell [2 group of] women: "Give us one of You to defile. If not, we will defile all of you," they
I should allow themselves all to be defiled rather than give over a single Jewish soul to [the gentiles).
Similarly, if gentiles told [a group of Jews): "Give us one of you to kill. If not, we will kill all ofyou," they
should allow themselves all to be killed rather than give over a single soul to [the gentiles). However,
if [che gentiles] single out [a specific individual] and say: "' Give us so and so or we will kill 4l of you."
[different rules apply]: If the person is obligated to die like Sheva ben Bichui, they tmay give him over
to them. Initially, however, this instruction is not conveyed to then. If he is not obligated to die, they
should allow themselves all to be killed rather than give over a single soul to [the gentiles].

Killing Some to Save Others: A Real Dilemma from the Holocaust.

Cousider the following hypotherical scenario: Dering the Folocaust, the Nazés rennded up Jews and puz thew into crowded ghettoes, They appointed
« Jewisl government af sorts and allocared to these gevernments a limited number of work permits, A Jow that received o work permic wonld be
allowed to work in a factory. A Jew that did not would be shipped to a death camp.dssume that the Jewish Corneil received 20,000 permuits for a
hetto that has 100000 people. [f they distribute the permits, 20000 will live and 80000 may very well die. f they do not distribuse the permits, the
entire ghetto will be liguidated. Should the Jewisl Conncil diseribute the permits or is that the same as “Give us somebocy 10 kill or we will kill you
all” where halacha requires that everybody perish? In answering this question.consider these excerpts Jrom the Kesef Mishna,the Chazon Ish, and

Rabbi Akiva Eiger.

Biographical Note: The Kesef Mishna is a commentary on Rambam’s rulings authored by Rabbi
Yosef Karo(16th Century Tzfat). He is better known as the author of the Shulchan Aruch which,to
this very day, is the definitive code of Jewish law. The following is a paraphrase of his remarks:

(1) Question of Rabbi Moshe Cohen: The Talmud states thar the reason you cannot kill A to save B is because we
are unable to assuine that one life or even many lives are more valuable than another lifeWe cannot assign a greater
value to A than B.But in a case where the oppressors say, "Give us someone to kill or we will kill the whole city”, if we
do not choase someone to be delivered,he will die anyway along with the rest of the city, Would it not make sense to
kill him and save the others when the alternarive is that he will die along with che others?

(2) Answer of R. Yosef Karo: Any person that we would choose to deliver could make the argument, "Why choose me
to die to let the others live? Choose somebody else o die so that I might live?" Since each person has a legitimare claim
to life,no choice can be made even though the net result is thac all will die. [R. Karo does not address the question of
whether a person may alrruistically volunteer his life to save the city; later authorities have indeed permitted it but if
nobody is willing to volunteer, no one can be turned over].

(3) Question of R. Yosef Karo: The above answer does not resolve the following problem.Let us say the oppressors
do not simply say “Give us somebody” but demand a specific person- “Give us Reuven to kill or we will kill the whole
city”. Even in chis case, Rambam rules, in accordance wich che view of Rabbi Shimon Ben Lakish,chat Reuven may
not be handed over unless he commiteed a crime for which he incurred the death penalry.Here,chere is no option of
alternative choice that would save Reuven's life. He will eicher die with the city if he is not handed over or he will die
alone if handed over. Choosing someone else will be of no avail since the oppressors are specifically looking for him.,
The logic of not being entitled to choose is inapplicable here and we should be permitted to twurn Reuven over even

if he has not commireed a capical offense.

(4) Answer of R. Yosef Karo: We are forced to conclude that the halachic prohibition to save some people by killing
others is an absolute prohibition chat applies even when the logical rationale supplied by the Talmud does not fir. It
is in the nature of a received tradition{from Moshe at Sinai?] that is unchangeable,

Note: Compare this to the camments of Rabb A.é'iud/!i%‘bﬂt appear in the materials on abortion.
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THE Law or RopEer: HE wHO

COMES TO KILL; KILL HIM FIRST

Section 1

Gemara Sanhedrin 73z

Misfanah The previous Mishnah taught thata burglar may be killed because he poses a threat to the occupant
‘ of the house he enters. The coming Mishnah cites other scenarios- where & criminal is killed to

prevent him from perpetrating a foul deed:

W50 Thix Powny §1 3) ~ These are those whom we gave from sinning at the cost of their lives:!

13977747730 98K 91N ~ One who pursites his fellow to 11 him,

94 1K) — or one who runs afier a male to

‘sodomize him  ApRRT 1Z3 K — or after a betrothed naarak to violate her
The Mishnah now provides:a parfial list of those who-mgy not be killed. to prevent them from sinning;

a3 WK T 93K — But when one pursues & beast for thie purpose of sodomy,
about to.desecrate the Sabibath 22312 N7y 999 ~ or orie is about to-engage in idol worship,

nawa ng Yoamy - or one is
o P

TZDI3 TR — we may not save any of thése people from sinning at the cost of their lives,.

(Gemara A Baraisa provides the Seriptural source for our
Mishnah's ruling: -
137 1n ~ The Rabbis tanght in a Baraisa; ng 1% e
L% {3 — FROM WHERE DO WE. RNOW THAT if SOMEONE
PURSUES HIS FELLOW TO KILL HIM,  wb)a Ay yeaw — that
[THE FELLOW] SHOULD BE SAVED AT THE UOST OF HIS.[PURSUER'S]
LFE? oy Dby Tayn Kb, ot aabn - SCRIPTURE
TEACHES:#] DG NOT STAND BY.THE BLOOD OF YOUR FRIEND but
rathersave him.5 ) )
‘The Gemara objects: ‘ a :

KR K31 350Y K7) — But does ltheverse} teally come totesch

this law of bur Mishnah?  syyngab b spyas sy ~ Thigeannot .
be, because we need this vérse to teach s diffevent law that was .

taught in a Baraisa: s yaw xumg 1oag ng by pup ~

FROM WHERE DO WE ENOW THAT IF ONE SEES HIS FELLOW DROWN: .

INGINARIVER, VU U Pub? 1% 10748 Il 1% — OR'ifhs seds
A WILL} BEAST RAVAGING [A FELLOW] QR BANRITS COMING TO
attack HIM,  1'g0% Swi KT — THATHE IS OBLIGATED'TO SAVE
[THE FELLOWI? 7y ®7-5¢ Tegn X5, 1Y 1uobn — scrip:
TURE TEAGHES: DO NOT STAND BY THE BLOOD OF YOUR FRIEND, but

rather save himi from death. According to thig Baraiga, the verse
teaches the general obligation to rescue another person from
death. How do we know, though, thet one should even kill a
pursderto-rescue his vickim?
" The Gemara concludes:
"3 Pt — Indeed it is so; this verse does not teach that a
pursuer may be killed.
The. Gemara returns-ta ita original question: .
o wein wib 1w #9x — But then from where do we
* detive that [a Tellow] should. be saved at the cost of hig
-{pursher’s] life?  nyixph myzk Wiy bita KK — It may be
Mevived through s.kal vachomer argument from the law of o
-betrothed nagrah.m mtny Ky ke Ky bt e g —~
Ifconeerhing a betrothed naareh, whose [pursuer] comes only
to blemish hiex,® iyinyp AdEny 1 e 5N — the Torah
Aiites that she should be saved at the cost of (the pursuer's)
- life,  193% 950 9B 999 — then in & case where one pursyes
his: fellow in order to kill him, maay man nik by — how
-much more. so should the fellow be saved at the cost of the
Pursuer’s lifell

L. That is, we may-kill & person end thus seve, him From -committing:
certain transgressions (Rashi; cf Rambam, Commentary ta the Mish-
nak, and Yud Ramah). The Gemata below exegétically derives:this law
from several versos, . . .

[The fortheoming Gemara indicates that we kill n pursuer in.orderto
protect his intended: victim. For this reason, Rambam and Yod Ramah
render the:firstclavge of qur Mishnah: Phese arg fzhe victiims] whom;ive

save at the.cost of [their-pursuers’] lives. Rashi agrees i, pringiple that -

we kill a pursuer to save his victim. Nevertheless, he maintaing ikat our
" Mishngh expresses the law from. the, verspective of the pursuer:{i.e,
saving the pursuer from sinning) rather than from the victim’s
perspective (i.e. saving the victim). Apparenily, Rashi interprets’ the

Mighnah.as he doéa. because the Mishnah’s first claises must parallel .

the last ones, These clauses cannot focuson the victim since it discusees
victimless crimes {Sabbath desecration and idolatry). Therefore, the
firet clanse does not express itself in terms of the vietim either (sce,
however, Tosafos frwnb s and Binysr. Shiomaoj see.also gloss.to Noda
BiYehudah Tinyana, Choshen Mishpat §60 for further diseussion of
why & pursuer is killed).] .

2 For.a definition of a betrothed ndarak, see 7ib ngte 24, Our Mishnsh
states that we kill a'pursiter-who wants to spdomize & male or viclate a
betrothed naarah, becauge-these mre exarnples of severe sexual crimes
that debase-and humiliate the victim. However:we also kill & man who
ispursuing any ervek (i.e. a woman forbidden to him-on Pin of excision
or execution) to prevent.him from violating her, Presumably, our
Mishnah ¢hoosen thié- specific. éxamples af:sodomy aud edultery with a
betrothed naarak because the Torah alludes to these two cases more

directly, as the Gemarn will explain,

In short, we kil puraver to prevent him from sinning-in. either of
~~the following two situatiosis: 1) Whei lieis trying to kil someone.snd 2)

when he wants ta force someonie to cominit a;5evere-soxusl crime that
will dehase and humiliste the vietim (e:g. be is pursning p mm, o
cdinmit sodomy or.a betrothed nagrak to commit adultery). A Baraisa
below will cite a.Seripturdl source for the abova ruling (see Rashi and
Yod Remah ), LN

3. For thase sing do not harmy or disgrace anybody, OurMishish is thus

NOTES

+ teaching the following pribciple: A pussuer may not be killed to prevent
hime from committing a capital crime if that crimeswould not debase (or
1)) the vigtim; o
Hoshi explains why-onr Mishnah flustrates the above principle with
. the three specificsing. of sodomizing a'beast, Sabbath desecration and
idol-worship, Bodory with.a bibast could hava heen confused with other
#iorious bexual crimes that involve & human victim, wherethe pursuer fa
indeed killed to prevent the czime, The Mishnah-therefore teaches that
‘we' may not: kill & pursuer to prevent him from sodomizing 4 beast,
because no humarn victim i involved. The Mishnah niso Jentions
Sabbath desecratiot -and idol-won hip, bécause there is e dissenting
Tannale view that we dn fact kill a ‘person to prevent him from
committing these gins (gee 78b), For this resson, our Mishnah explicitly
- states ita-opinion that we may.not-kill sucha pereon (Rashi; of, Meirt),
" 4. Leviticus 1916,
5. This implies that you'may kill your-friend's asanilant if this is what it
takes to.save your friend.
6. Cur Gemara’s conclusion seems difficuit to-underatand in light of the
first Baraisa that if:quoted. How can the Gemara conclude that. the
verse do not stand, by the blood -Of your friend teachesg bothing dhout
killing a pursuer, when the Baraisa quoted at the beginning of the
Gemasa explicitly statex that it-does? Bee Toras Chaim, Aruch LaNer
" "und Margalivos Ha¥am for-some possible resolutions.
T.Kel vdchomen, nua fortivil argument, is ohe of the thirteen principles
of Biblical hermeneutics, Here, it involyes the following reasoning: If a
parficular stringency applies-in-a relatively lenient case {rape), it mubk

certainly apply in a fnore sarious case fmurder),

‘8. Yni that the rape would detnean and husiliate her (Rashi),

9. Tosafos object to the kaf vackomer, because it seems to assitmo that
murder is 4:mora‘severs crime than raping-a betrothed naarak, But the
fact is, Tosafos argue, that such, raps is punishable with stoning, the
most severe form of' execubion, whereas murderis pimished with buhead-
ig; a mare Jénient form! Tosafos anawer that the relative severity of
tho'sins ol murder and tape i irrslavant toiour discussion, The point is
that wekill a person enly to'prevent a sin that would harm the vietim.
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17 THE Law or Rober: He wno COMES TO KILL; KILL HIM FIRST

The Gemara rejects this derivation:
T3 19 Py 3] — But can we derive a punishment on the
basis of a logical inference (ie. a ka! vachomer)? No, we
cannot!™ A kal vachomer, then, cannot be the souree for killinga
pursuer. ~ ? — N

Having rejected two possible sources for the Mishnah'slaw, the
Gemara suggests another; ‘ ' N
K3 °21 WY ~ A Baraisa of the academy of Rebbi taught:
R Kyhgy — H is derived from a Seriptural analogy! ag
follows:  ~woy fmyp wy1by w oy KD W, — After
teaching that a betrothed naarah is not punished for committing
adultery against her will, the verse staies: FOR LIRE A MAN Wig
RISES UP AGAINST HIS FELLOW AND MURDERS HIM, 8o is this thing
(Le. the rape of a betrothed ngarah).id  pytng wrgh o "y —
NOW, WHAT DO WE LEARN FROM the laws of A MURDERER?
Nothingle?  7ubY K3 iy~ 7 ipws — 80 NOW it séems ag if T
mention. of & murderer .CAMF, TO TEACH something about &
naarah, maly x¥ay — BUT in fact WE FIND that IT BECAME the
subject of ATEACHING.P  m1pinmiy i193b ¥ wipp — That is,
[THE VERSE] COMPARES the law of A MURDERER TO the law of A
BETROTHED NAARAH:  Yo/miy npway 1 g ijnm myg nn —
JUST AS A BETROTHED NAARAH SHOULD BE SAVED from rape AT
THE COST OF [HER ASSAILANT'S] LIFE;!)
Wiz - 80700, in'the case of AMURDERER, the potential [yicrmy)
SHOULD EE SAVED fropt death AT THE-COST OF {THS PURSUER'S]
LIFE; : . T

The sbove Baraita hssitmes that the: nsssilast of & hetrathed De

b o oyin g8 -

naarah may be killed to save her from rape. The Gemara now
cites the source for this:

1737 AP NPYIRY 1Y — And from where do we kmow thig
very law about a betrothed naareh ? How do we know that we
kill her assailant to save her from rape? SRyn 1wy KanTe
— Tt is as the Baraiss of the academy of R’ Yishmael tanght,
brypit 197 129 xyny ~ for a Baraisa. of the. academy of B’
Yishmael taught: ~nt ywin pyy,, ~ Scripture states concern-
ing the betrothed naorak 0 BUT SHE HAD No RESCUER.
n% yin — The implication i that if THERE WAS SOMEONE WHO
COULD HAVERESCUED HER, ¥/ Y13 137932 ~ he would
have heen required T0 RESCUE her IN WHATEVER WAYHE COULD,
ncluding lilling her pursuer,in

The Gemara digresses to analyze a Baraisa quoted earlier:
xpw-~ The text-of the aforementioned Baraisa: nE Ry
K8 ¥ XY 173 ~ FROM WHERE DO WE KNOW THAT IF ONE
'SEES HISFELLOW DROWNING INARIVER, WY 1 10990 iy
oY 11y — ORifhe sees A WILD BEASTRAVAGING HIM.OR BANDITS
‘COMING T0 attack HIM " tonrb anly Xy — THAT HE IS OBLIG.
ATED 'T0-SAVE [THE FELLOWR? 079y "oyn x5, 7pth hn
¥ - 8CRIPTURE therefore TEACHES: YOU SHALL NOT STAND BY
- THE BLOOD OF YOUR FRIEND but rather save him from death.

Thé Gemara asks:

dé

Now, although the.rape of a-betrothed naarah is a more serious pin-than

murder, murder is unquestionably more. harmfil to the vickim than’
rape-is. Herice, if we kill ini order to prevent Tepe, wi-sbouild surely kill :

in order to prevent murder (Tosafbs),

10. Fora kal vachomer i based upon human reason, which isinherently Bt verse does:

fallible. Therefore, we may not rely upon it to impose capital or-even

corporal punishment; no mattar how correct-the argument seemy (sed:,

Rashi; see also Sefer HaKovetz to Rambam, Hil, Avodah Zarah 6:4, of,

alsc Margeliyos Ha¥am here). , o
1. Raski hera seeme-to advance the following explanation as t6 why 4
hekeish (Seriptural analogy) is a. valid source for meting tut capital
punishment éven ‘though & kal tackomer is mot. .A hekeish, ‘like o
gezeirah shavah (see glossary), thust. bave heen handed dovwn. froni’
Sinei as part of the Oral Law; no sége may expound a, hekeish on:his

own. Since & hekeish is thus based on tradition rather than upon huinan.
logic, it may servé gs-8 source for meting-put capital punishment, ., .

Several commentatora note that this seems th contradict:what Rashi
himself writes elsewhere. Th several ofher Places, Raski writes that.a
sage may expound a hekeizh on his own (see, for example, Rashito Rosh'
Hoglanoh 34a py i and to Gittin 41b.xpby S 1), Beg Mishneh

LeMelech to Hilehos Korban Pesach.2:18 and Aruck LaNer hidre aind to
Snueeah 8la v x1m 711, for gome poasible resolutions, - - .°

12. The entire verse states (Deuferonomy 22:26); TR nlgrau'-*s‘:'m,:;'é}-

D VT TR URY Y WYY WK DAY R Y5 s o Y2, Bt you shal
do nathing to the ndareh, the ngarak hdas cormmitted no eapital erime;
for like @ man. who rises up against his fellow and murders hirn, jo is
this thing. The verse discupsea'a befrothed fadrah who-wai tapad i e
field far away from b public thoroighfare. Under those circunistarices,
we may.assume thet the nadrah called for help to Fend ‘off the-attack,
but nohody heard hier-and she waa foreibly violated, Theérefore, she is
exempt from execution. . . LR

13. The Baraisa's point is as follows. The verse first statos that  Hiaarah
who was forcibly violgted is exempt. from ‘punishment; (bt Jou-rhall do

 nothing ta the nesrah) and then compares her violation to an aef of

murder, Contextually, the comparison would seem to be teaching that

" wa do not punish the naarah for haying relations against her will just as

we do not punish someone who was forced to commit murder (Rashi),

- But this actuslly teaches nothing new, because the first part of the
" verse atated explicitly that the naarak is exempt! Clearly, then, the

Bmag, Lo Saaseh §40 cited by Maharsha sbove, 64h W kst iy sed .. Phirsuf

o e).

i§ teaching that the nagrah — iike
i8 mot punished, but we know that
& previous note), Hence, the Torah

EY .
son mugt; be teaching domething ‘else (Rashi to Pesgchim 25h
' d

: Domliﬁl‘aﬁﬁrder
no}. teach- this- (se

- ‘st fuktaposing: the sibjects-of murderand a betrothed noarah
 only for ¢ purpcde o[ éstablishir a Jiekeishi-between the two, which
teiiched. sorething ab uibderer:-Jukt 45" we may kil someons

i al'ta save lier, o sriay we kill someane who is

chasing a'fellow to kill Him!
Now, & hekeish: bétweon two subjects: generally teaches something
bout each; Accordingly, the'Geimars on 74g also derives arule about a
- betiothed nagrek from the laws of mupder:. Jilst as sameone must give
:0p his Jife rathier than cominiit inurder, so must.a betrothed naareh give
her life-rather than submit to répe {Rashi, see bolow 74a).
~.T080f0s,question whiy the hekeish is neéded to teach the rule that we
niay.kill. someorie sabout to commit murder whes the Gemara (72b)
.. elrendy cited the verse dealing with a tunneler as-the source for this
law, Tosofos enswer that the verse cited on 72b permits us.to kill o
* ‘tunneler, but our hekeish ndds that there is actually an obligation to kil!

" d-pursuer (ses.elso Chidushei HoRon,).

= *Several commentators write that according to Tosafbs, one is actually
obligated to kill a pursuer, but there 45 no requirement to kill a
. tunmeler; it is merely permitted to do o This 48 consistent with
Rambam s position in Hil, Geneipah 9:7 and.in Hl, Rotzeinch 1:6 (see
Yod David to T2b mnm ey, Afike: Yam vol.2 $40 mazamyiey, and Digre;
- Yechezkel 23:10), For a discussion about this difference between the law
of a tunneler and thet of an erdinary pursuer, see Yad Duvid and Afikei
- Yam ibid.; see also Chidushei Hatriz Al HeRambam, Hil. Botzigeh
" LASrikwm fre .
15.The Gemara below will establish the basis for this law.
16. Deuteronomy 22:27, The entire verse reads: AT NRYY MR ma
i1 yighn Yy v, For ke found her in the field; the betrothed nasrak,
.iiried out but she hadno rescuer, : oo
17. That is, if the rascuer had to kill the naarah’s assailant in order to
#ave het, heis permitted to do so. The. Gemara infers this permission
from tlhie fact that the Torah exempts the naaroh when no one wag
there to rescue her, This implies that if someone had been present, he
would heve been parmitted to rescue her — even if he had to kil the
assailant to do so-{see Rashi and Yod Remah ). .

v Ky
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‘THE Law oF RopER:; HE WHO COMES TO KILL; KILL HIM FIRST

The Gemara quotes the Baraisa:
"R 12 1712 — The Torah clearly states that a lost. object must
be refwrned to its owner, but FROM WHERE DO WE ENOW that one
must return A LOST BODY, i.e, that if the life of & fellow Jew ig in
danger (e.g. he is drowning), there is an obligation to save him?
b i, ity mnbn — SCRIPTURE therefore TEACHES asuper-
fluous phrase: AND YOU SHALL RETURN IT TO BIM, 15} Now, if this
verse teaches that one must save his follow’s life, then why would
the verse do not stand by the blood . . , be teaching the same thing?

The Gemara explains why both verses are needed to-tesch that
one is obligated fo resoue his fellow: ;
bR W — If we would derive the obligation from there, i.e. the
verse and you shall return it tohim,  mgnaa fom vy xpRK Y
— I'would have-said that this obligation applies only when a
person himself has the opportunity to save a fellow’s Jife. bax
K7 Rpag vtag g s ~ But with regard to bothering to
hire a rescuer, I would say that onie i8 not required to do so.0%
129990 R ~ [The verselyou shall notstand by the blood of your
brother therefore informs us that he is required even to hire
:someone to rescue the fellow,

18.. Deuteronomy, 22:2. After dictating that someone who finds & lost
object must return it to it owner, the Toroh writes. a superfluous
phrase: And you shall reburn it:4o him. The Baraise expotnids this extia ©
phrase'to be teacliing thaf if'a person’s very Tife is in danger, you-shall.
crefurn Himself to him" ~ Le, rescup him (Rashi, Tosafos; of. Yad
Ramakh; see alag Binyan Shioma), : S

19. Fir example, if somebody ‘Ghaerved a persor Arowning, but, the,

abserver does not awisi. well engugh to.save the fellow; X would say, that
bie hay no cbligation to hire @ swimmer torescue him, .0 ¢
20. The language do not stand & mplies: Do hint atop yourgelf from:
saving a fellow under any circumstances; you yust even hire help, if
necessdry, in order to. save. his life (Rashi; of Yad Remak -and
Chidushei HuRan).. Meiri and Rosh 0dd, howeydr; that if the'rescued
fellow haa money with.which to pay for thie rescue, he-mivst reifbires’
the-one who hired the rescuer (see slso Bama, Yoreh Deih -252:12). - -
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21 . 'Tue Law or Ropar: He wao COMES TO KILL; KILL HIM FIRST

Section 2

Rambam, Book of Damar:
Hilchos Rotzeiach, Chapter 1

his, indeed, is one of the negative mitzvot - not to take pity on the life of a rodu. On Ui

basis, our Sages ruled that when complications arise and a pregnant woman cannot give birch,
it is permitted to abort the fetus in her womb, whether with a knife or with drie For the fetus is
considered a rodef of its mother. If the head of the fetus emerges, it should not be r,uched, because one
life should not be sacrificed for another. Although the mother may die, this is tlie nature of the world.
[10.] The laws of a rodef apply whether a person is pursuinga colleague with the intenc of killing him,
or a maiden that had been consecrated with the intent of raping her, as reflected by Devarim 22:26,
which establishes an equation between murder and rape, stating: "Just as when a man arises against his
colleague and kills him, so too, is this matter i.c., the rape of a consecrated maiden.” The same principle
is reflected by another verse within the passage, which states (Ibid.:27): " The consecrated maiden cried
out, but there was no one to save ber," Implied is that if there is someone who can save her, he must do
s0, using all means including taking the life of the pursuer. [11]The same laws apply with regard to
any woman forbidden as an ervah, but not to relations with an animal. Wich regard to homosexual
rape, by contrast, one may save a man from being raped by killing the intended rapist. If one pursues
an animal with the intent of sodomizing it, or one seeks to perform a forbidden labor on the Sabbath
or to worship idols - although the Sabbath and the prohibition against idol worship are fundamental
elements of our. faith - the person should not be killed until he commits the transgression and is
brought to court, convicted and execured. [13.] When a person could prevent a murder or a rape
by maiming the rodef's limbs, but did not take the trouble and instead saved the victim by killing
the rodef, he is regarded as one who shed blood and is liable for death. Nevertheless, he should not
be executed by the court. [14] Whenever a person can save another person's life, but he fails to do
s0, he transgresses a negative commandment, as Vayikra 19:16 states: "Do not stand idly by while
your brother’s blood is at stake.” Similarly, this commandment applies when a person sees a colleague
drowning at sea or being artacked by robbers or a wild animal, and he can save him himself or can
hire others to save him. Similarly, it applies when he hears gentiles or mosrim conspiring to harm a
colleague or planning a snare for him, and he does not inform him and notify him of the danger.
And ir applies when a person knows of a geritile or a man of force who has a complaint against a
colleague, and he can appease the aggressor on behalf of his colleague, but he fails t do so. And
similarly, in all analogous instances, a person who fails to act transgresses the commandment: “De
not stand idly by while your brother's blood is at stake." [15.] When a person sees a rodef pursuing a
colleague to kill him, or 2 woman forbidden as an ervah to rape her, and he has the potential to save
the victim and yet fails to do so, he has negated the observance of the positive commandment: " Yoz
miust cut off her hand," and has transgressed two negative commandments: "You may not show pisy,"
and "Do not stand idly by while your brother's blood is at stake," [16.] Even though lashes are not given
as punishment for the transgression of these prohibitions - because they do not involve committing
a forbidden deed - they are nevercheless very severe. For whoever causes the loss of a Jewish sou] is
considered as if he destrayed the entire world, and whoever saves a Jewish soul is considered as if he

saved the entire world. @
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23 THE Law or RoODEF: HE WHO cOMES TO KILL; RILL HIM FIRST

Section 3

Chazon Ish on the Shulchan Aruch
Yoreh Deah, Siman 69

Biographical Note: Rabbi Avraham Yeshayahu Karelitz (died 1953, Bnai Brak) was one of the greatest
rabbis and thinkers of the 20th Century and was pivotal in the establishment of religious communities
and yeshivos throughout Eretz Yisrael. His works, originally written anonymously out of humility, are
known as Chazon ish (Vision of Man) with the Hebrew letters of Ish a hidden acronym for his name. The
following is a paraphrase of the Hebrew:

The Tulmud stares that you cannoe kill one person in order to save another or even many people.Bur one mighe
ponder the following casetimagine an acrow or projectile going rowards a crowd of people. If it strikes,it may kil]
five persons. You are able to deflect the arrow away from the crowd. However, by doing so,you will cause the arrow
to hit and kill a person who otherwise would have been spared. Although as a general ruleyou may not kill one to
save others,here it is arguable that the diversion of the arrow is not incrinsically an act of murder bue rather an act of
rescue.The diversion would have been equally effective had the single person not been there at all. By contrast,in the
case of the city, ie "Give us a person to lill or we will kill youall”, itis precisely the murder of the victim that effects
the salvation of everyone else While the Talmud does $ay we may not rescue some by participating in the murder of
others,where the action’s effectiveness-diversion- in no way necessitates murder perhaps the murder is regarded as a
collareral indirect consequence and can be justified in order to maximize the number of lives thar can be saved.

[Note: Compare this to the trolley problem appearing at the end of these materials.]
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THE Law oF RODEF: HE WHO COMES TO KILL: KILL HIM FIRST

Section 1

Gemara Sanhedrin 72z

Mishrafy Having mentioned that a ben sorer umoreh is executed because of kis anticipated future, the Mish-

account of his ultimate end.¥

. nah now cites another case in which a criminal may be put to-death in anticipation of future action,
4010 oy by 1ty nynnya Kan — [A burglar] who enters a house by tunneling through its wall is judged on

The Mishnah now discusses a case where a burglar damages some property during the hurgla‘r].r:l*i

TSI P Y anea ko ~ If{a burglar] was entering a house by tunneling through a wall and he broke
abarrel during the breai-in, the law iz as follows: 7 15 w1 ok — If his {the burglar’s] blood is accountable, ie.

if it is forbidden to kill him,
accountable, i.e. if he may be killed,

Gemara The Gemara analyzes our Mishnah's ruling:
RKJ) ¥ — Rava said:  nnnpy Rppe Ry

P - What is the Mishnah's reason for ruling that someone

TN

caught toomeling into a house may be killed? Why does he

a1 — he is liable for the damage,®
“og — he is exempt from monetary lability.®

A7 42 T8 uR — But if his blood is not

deserve to die?n

The Gemara explains: .
%1 by ¥y Ty BR K Ry ~ Thereis a presumption that
apérsor doesnot hold himself back from defending his proper-

NOTES )

1 A ben sorer umoreh’s-only crimes are: 1) sfealing money from his

. father in order to buy mest and wine, and 2) gorging Eimaself with these.

foods. Now, theft is not e ¢apjtal érime under Torah law, Why, then, is

- 8 ben sorer umorek executed? Surely he is not executed for mere

gluttony! (Yad Ramak). . ;
2. There is some question 88 to -why stoning is the appropriate

- punishment for a.ben sorer umorek. If the boy is being executed becausg
. we expect ﬂ;ﬁt he will eventually commit murder, he should be put to
. death with the form of execution meted out for murder, i.e. beheading!

Yad Remah angwers that a ben sorer umoreh will resort to virtually

. anything to maintain his lifestyle; he will rob, murder or desegrate the
¢ Sdbbath in order to fulfill hie desires, Since Sabbath desecration carries

the penalty'of stonivg, thie ben sorer umoreh is put to denth with this
method of execution (see Yad Ramah and Aruch LaNer; of. Margaliyos
HaYam). :

;8. That is, although-the burglar is not yet guilty of a capital crime, still
¢ he hes chosen a courgeof action that could legd him to commit murder. ,
For when someone plans a burglary, he is well awara that the occupant .
. of the honse willatand and defend his belongings against the burglar. It
. is therefore assumed: that before someone burglerizes a house, he
- decides to kill the cccupant if that bécomes necessary. For this reason,

the occupant is permitted to kill ths burglar {Rashi).

‘The basis for this permission to kill is found in Exodus 22:1, whers the
vexse states: If a thief is discovered while tunneling in, and he.s struck
and dies, he has ro blood, Theverae describes & burglar who is turineling

- into a house as & man without blood; iri other words; he has the same
' legal status ag a dead man and he may thus be killed during the break-in
- (Rashi xoyw ww vy of. Yad Ramah), {Thers is, however, an exception
~ to this rule, as note 5 will explain.]

(Rombam states (Hil. Genaiveh 9:7) that it is permitted to kill a

©. burgler whois funneling in, implying that there is no obligation to do so.

For a discugsion of this ides, see Afikei Yam val. 2 §40 and Morgaliyes
HaYam; seealso below,; 73a note 14.] -
4. There.is n goneral rulé:called myw ry179 i op, He is subject only to
thee more fevere {punishment] than it. This means that if someone
commiis a capital offense and a lesser offense at the same time, he is
liable only-fo the death penalty, and not to any lesser penalty that he
would otherwise have incurred, The Gemara in Kesubos (36b-37a)
derives thig ruié from Scripture,

The Mishnah will now explain how this rule applies.to a burglar whe
damages property during a break-in.
5. Although it is ordinarily permitted to kill a burglar who is tunneling

- into a house, theres an exception to the rule: If the burglar £ ¢learly

loves the oceupant of the house that he could not possibly have
inténtions of murdering him, the burglar may not be killed, The classic
example of this iy & father who burglarizes hig 'son’s house. It can be
takeéh. for granted that, -gven if caught, he wotld not kill his own son:
therefore, he may not be killed during. the burglary. Qur Mishnah

- tedches that in such a case,whera the burglar may not be killed, he must

pay for any damage he causeg (Rashi),

6. In a case whers-the intruder may be killed because he is.considered
dangerous {tee niote.§), he is not lishle for any damage he inflicts, Thig
exception is based on the principle of mpn nyyys A2 np, He is subject
only to the more severe {punishment] than it (see note B).

The above exemption applies even where the intruder- oscapes the
episode unharmed [and he thus did not actuslly receive the death
penalty hecause he did not murder anyone]. As long as he caused the
damage while pursuing a course of action that carries the death penalty,
he s free from monetary obligation even if he escapes the-death penalty
(see.Rashi, based on Kesubos 85a; see Yad Ramah).

7. [A thief is not subject to execution under Torah law, Why, then, may
one kill a burglar just because he-breaks into a housa in crder to steal?]
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THE Law or Roper: HE WHO COMES TO KILL; KILL HIM FIRST

by, - g 1 1) ~ and knowing this, [the burglar] surely

tells himself in advance, . xyhmyg sk — “If I go break into the

house, Y7 Py N9 1rpKY wp — [the occupant] will confront

me and not allow me to rob him, IREEY P ) —and if he
confronts me, MY xbwp — I will just have to kil him.”w

1Y DY W3NG Ky bR Mk TRY) — And the Torah

therefore tells the occupant: If someone comes to kill you,
anticipate him and kill him first,

The Gemara cites a related ruling about a burglar:
27 my — Ravsaid:  xyymbabon nynmga xan — Ifsomeone
enters a huse by tunneling through its wall and he takes some
vessels and leaves, iy - he is exempt from returning the
stelen goods even if they are still extant. Ky wxp - Farwhat
reason iz he exempt from returning the goods?  wuyp piye -~ It
s because he has acquired them with his blood. That is, since he
was subject to being killed during the burglary, he is exempt from
any monetary obligation,®r -

The Gemara cttes a dissenting ¢pinion; _
K37 9K — Rava saids’  23wiwp 217 mnbws kqsnon — Rav's

ruling is indeed logical in a case where [the hurglar] broke the

vessel, 9%y — so that it no longer exists. Insuch a case, the
burglaris indeed exempt from coinpensating the owner for tha val-

the vessel and it is still extant, then Rav's ruling is net logical; in
.auch a case, the burglar surely must return the stolen vesse) i
Ravanotes that Rav himeself rejects this distinction and explaing
why:
Sv215s 29 e oabym ~ But by God, Rav stated his ruling
even regarding {a burglar who] took a-vessel that is still extant.
Thet is, if a burglar tunnels into a house and steals a vessel
without breaking it, he may keep it because “he has acquired it
with his blood.”
Rava explains the logic behind Rav's ruling:
0303) B 12 w1 k37 — For in & case where [the burglar's] blood
I8 accountsble (ix. where it is forbidden to kill him)t and {the
stolen goods] were lost through an umavoidable accident,
2w — {the burglax] is liable for the loss. T M Xebr
— Evidently, then, [the stolen goods) are considered in [the
hurglar's} possession, ie, they become property of the burglar,
and therefore he must absorb the logs. AT AR T N0 —
Here, too, where it-was permitted to kill the burglar, {the stolen
goods] are i {the burglar’s] possession, i.e. they becorne his
- praperty, Thisimeans that if the burglar returns the siolen goods,
he is compensating his victim and not returning the victim's own
prqp:eri.y. Accordingly, the goods need not be refurned, for a
- burglar whom it was. permitted to kill is exempt from paying
‘tbmpensation, i

ueofthevessel. K% %uy o3y ~ Butif[the brirglar] merelytook

sumably includes a-tesplution to kili -the Kzicti,_m‘ for ‘hig money {geo
, Rashi). IChidushei HoRap questions, however, whether:every burglar

- would murder his vietim to roly him; presumably, Ran argues, theré are “durin
: mamy burglars who' would surrender the pilfered goods if the vietit « ]

“registed to the point:that mirrder became hecessary. Chidushei HaRan
¢ therefore. explairis: this, (femara somewhat. differently (see alsa Yad
rRemah)] - . o
9. Rav ia extending thé teaching of our Mishnah. Our Mishnah teaches

j thiat when aui iritrudér breaksx vesgel during a byrglary, he need nof pay ..
vfor the damage baded an the principle which'states that hads stbiect anly -
4o the miore severé [punishnient] than it (see note 6). Rav adds that even . .

LH the turglar merely atole the object but did not brekk it, he,is nat
rObligated fo retium it heoguse “he has mequired it with his Blood"
vother words, since the biwglar was lisble to loe ‘his Jife: during- the

;breakin, he.is exempt from any monetary.obligation to his vietim. This = 9

*means, Rav asserts, that he may keep the stolen goods (see Rashi, Yad

(- Bamah, Chidushei HoRan'; Rav'sreasoning will be explained.- mora fully

vin the next note).’

110, Rava agrees with Rav that under the principla of mpmiga7y i B,

. He is subject only- to' the moi
twhom it was permitted to Xill need not comipensato his*dctim for any
#famage he caused during;the hreak-in (see note 8), But if the.stglen

i-goods are still extant, Rava asserts, the burglar must return them for

- this ig not:mere compensation; as long as the goods are extant, they'still

sactually belong to the victim. Accordingly, the burglar must, siirely

“return them to their rightfal owrier (Raghi). ‘ .
£ [In essence, Rav' and Rava disagree over whéther g thief actually
1-8cquires what he steals. Rav#iolds that:he docs. Thus, when he returns

sthe stolen ‘goods . — which -be is required to. do. — "he i§ mierely

#eompensating the victim for His loss; he is not returnivg something that
. the victine still owns; because he, the thief, hes acquired it. Henle, if the
¢ thief:wasliable to be killed'whila butglarizinghe house (see note 8, he
s exempted from the:monetaty obligation ta compensape the victin, (Tt
¢t issomewhat difficult to understand, kowever, whya thief should a¢quir
¥the goods that he stedls: see Kovetz Shiurim, vol. I Bawy Kemme §14,,
pwhich discusses this guemtionj - 0 T

. :Rave, however, disputes Rav's'pramise. According to Rava, a thief
i doés not acquiré what he steals; he merely Yolds tha stolen goods ag &
+epositfor the vietim, Since the ierglar does not ovm the stolen:goods,
i-héds ebviously ohligated to returi them if they.are still extant. Howaver,
i:Rava does endarse Rav'sview that if the goods were birokdn, and thus
“‘cannot be,rehu'ued,.the'burg.ar'is exempt from'compensating the owner

8. That is, & burglar. anticipates that his victim would not sirrendér his .
. belongings. willingly. Therefore his decision to burglarize. a liowds pres

re severe [prnishment] than if, a burglar

e

e -
oy thein. (soe- Rashi and Chusam Sofer; Clioshen Mishpat 132). The
Gemara is about 1o explain the basis of each view: see next note.]

. . Atdshi makes one more point = that a burglar's exeniption from
Dniétary obligation. for brokeit goods appliss whether he kicke them
urglary or aftervatds: Tosafos and Badl:HaMoor subscribe
o/th i'well {6f. - Ramban: and Yad Bamah ], Tosafos add that this
“expilatngwhiy itwasnecessary for Raya 16 pridoise Rav's exemptionin s
+ccasg hers thc Goods wer brakeh, Although thie Misknaliisetttoachon
- this-exemption;:Rava. adds.that the: exemptionsalsy - applissiwhen the

(e the Vi oft, the dcene 5f the crime -~ even

: burglar bro
inghi

tho for tiie he wag bredldng it.

. b w; b coms ‘verydifficult fo understand. A
L ay He killed during his:uniawful entry, because we are
gonternied that: B might itrdet “His ¥ictith at that tinie unless he is

b-(seeinpte-8); After he'leaves.the Yiovse, however, e is not &

d. he-thusmay tiot be killéd. Why, then, should
mpt/fom payment if he broke the stolen goods
' hiouse? See Geimara below with Buel HaMuor,
hoshen 35%:2 and Oneg Yom Tov, Closher Mishpat

8. \ore a:i’_athar blroke into hig son’s house. (Rashi, slsee note §),

.12, Rav's ruling, Rava expleins, is based on the law holding .a thief
“respongible, for stolen goods lost. in an unavoidahle .accident; A mers
- gUstodian ia riot held responsible for unaveidable accidents (see Hava

‘Mefzia Mishnah-93s). Thus, when theTorah holdsa thief responsible for

;eirch recidents, it indicates that he acquires whatever he steals, so that

hie #ho has suffered.any loss. .

kg explains why Rav exempts a burglar who was liable to execution
., ffom returning what. he stole. According to Rav, a burglar acquires
«;Whitéver hie steals, which means that hia retrn of the stolen goods
"' woitld chnatitute compensation for the-theft: and not the veturn of his
. vietiin's Property (ses note. 10). But if'the burglar was subject to the
prineiple that ke s subjoct pnly to -fhe ‘more severe punishment.
Therefore, he may keep dny goods that he. stile (see Rasti, Chasen
(Sofer, Clioshen Mishpal nwmne= §182 and previous note; ef Chazon

* "Ish to.Baye Kamma 16113, see also Kovetz Shiurim vol, L:Bava Kemnme
§14). - ’

[Aecording to this explanation, Rav's ruling that the burglar acquires
the stolen goods with his blood does not mean that he acguires them
Bpecifically becausehe may be killed. Rav maintains thatin a legal sense,
even g thief who may not be killed acquires what he stole, and must
refurnit-only ag compensation. Rav ‘teachea that if the burglar was liable

.to b lilled, though, hé may actually keep-the goods.]

death penalty, he s free from paying any’ compensation under the’
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Tur Law or RoODEF: HE WHO COMES TO KILL: KILL HIM FIRST

Rava now explains why he rejects this logie:

¥ k) — But this isnot so, mupwya Ry KImpIK 13 — for
whien the Merciful One placed stolen goods in [the thief's] legal
possession,  Toyix 13Yy — He did so only with respect to
responsibility for unavoidahile accidents, Xy Pl bag —
but with respect to,acquirinli_r the goods, ansgjxg'v; mnvzt:v';;
"Mz ~ they rémain in the legal possession of their original
owner. That is, a burglar ddes miot acquire what he steals; he
merely holds the stolen goods as a deposit for his victim/™®
SEw T ~ And this is because a burglar is just like a
borrower, who is liable for unavoidable accidentseven though he
does not own the borrowed ohjsct. !

18. Rava disputes Rav's-contention that & thiéls liability for accidents
indicates legel ownetghip. According to Rava, a thief takes legal
pougesgion of what he steals .only insofar :as liability for loss is
concernad, In other words, the Torah tells a burglar: You have not
actually acquired anything ~ your victim still legally-owis the stolen
- *soods. These goodi are in your postiesgion, however, in ong sense;if they
. are.Jost; you must compensete:the vietim (Rashi), Based on the above,
¢ Rava:mles that 2 burglar whow ifwas permitted tokill must Teturn any
i existing stblen. goods, betause the goods still belong o their nriginal
" owner (sée note 10; of. Baal HaeMeor), o
' Rashicites a precedent for holding the, thief liable for unavoidable
. sccidents; Torah [aw statas that ia’ custodian who misappropfiates’a
. deposit. forhis own -tiga-ii considered a thiel and ig therefora: lield+:
: responsible-for udavoidable accidentd™(ste Exodus 2219-10 and Bovd™ .
;. Kamma 107b), Similarly; whenever x thief'steals somephing (su¢h ag in::
", our-case, wheiwe & thief burglarized a house), he is held responsible for =

. imavoidgble sccidents: . “
1 14, Raya I explaiiiing why a thief js Tishle for goods that-he stole
i (glthough; the soire¢ of his Hability is; as mentioried in. the previous
< note, the verss that discusses misappropriation). The recson. whya thief
" ig liable, Rava. teaches, ili'that ke da like-a harrower. A bofrower ig éld
 fully responsibile for: the article he borrowed because, while it is it his
¥ possession, all benefits from it accruebo him (i rgyy b Since a thief
" algo jntends to.keep whatever he tole-und t6 benefit from it, he foq i
tield completely responaibleforit (Raahi, as explained by Mahatsha; ¢
furgaliyos Ha¥om): - ' : : et
(Bav wouli szigue, howbver, that a thief is ver} diTGeRt. fort a
borrower. Whoevit horrows goinething aecepts regponaibility for.any.’
ident that:might befallit, and this is why he ig Jjablefor unaveifiable
ictidents. A burglat, on-the other hangd, never accepts responeibility for
the things that he steals. Consequently, the Tofah would not melke:him
liable for -accitlents -unless He ectually -atquires the stolen goods
" (Chasam Sofer, Chosken Mishpat §132 2t and Binyar Shlomo).|




Toric Four: FrnanciaL LiariLiTy OF THE VICTIM
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Tre Law oF Roper: HE WHO COMES TO KILL; KILL HIM FIRST

Section 1

-passengers throw the anityel wverhoard, they must reimburga.the

The Gemarg recounts a final incident:
K303 WK 1997 i K790Y K900 prox mpRy Ko R —

There was a certain person who hurried and brought his
donkey onto a ferryhoat before the ‘people boarded the

ferrybont, The boat then filled with people®l  whhykb ayy —
[The donkey! was about to capsize fihe boat], R KK
DRAP) RYUT7 ALY R IR RITTY 590 7Y R mg — This other
person, perceiving the danger, came and shoved™ the donkey
of that first person and threwitinto the rivei and it drowned.
He thereby saved the boat and all its passengérs, amsh ko
nayy - He came befors Rabbah to be judged. mapy -~
{Habbah] exempted him from;paying for the donkey, G K
ux — Abaye said to [Rabbah]: < s taep TR toxy S x)
— Bui he is-one who has.savid himeelf with the. property of
his fellos. He should be liable to pay!  mh g ~ [Rabbah]
said to him: 5137 5§191'R 3w e — From the beginning, this
[person] (ie: the donkey’s owner) was legally regarded as a
‘pursuer.Itis exitirely permissible to destroy a pursuer’s property
in grdertothiwart him. Therefore, the .one who.threw the Honkey
overboard:is.exetipt. 120 o -
"The Gemara provides the basis fir Rabbak’s ruling:
fviayub naq ~ In sexempting this person, Rabbiah follows his
‘opinion exprassed. sliewhere/ H3% “hrg — For-Rabbah:
pald: DRI ED s nin NiyYgTin ~ IEd pursuer was
pursuing his fellow with intent tokill hiv;  ENGIT AR —
aiid [the pursuer] broke some:vesseli during the pursuit, 2
npsbabyrpa 19 by~ whether thosevessels were theproperty
ofthe rone;beingﬁmédl':or-theprapm?w;qfaqyptherpatson,'
g ~ he is exempt from paying for the breakage. Why ia he
exemptl'  Wolfigh2inmnn 1y~ Beohvise he fs linble to pay with
his life (e, he may be killed during the pursuit): This. liability
exgmipty hith froin any monetary vhligation incurred Auringthat
peried P2
q11 5y oiZay nx mawy 778 — And if the lone heing
pursued] broke. the vessels of Hheputsuer], nup — heig

Gemara Bava Kamma 117b

. 4
exemp fromi paying for the breakage, oy nvan vy K Kby :
thiap ~ for [the pursuer's] money.should not be regarded a5
more precious o [the one being pursued] than [the pursuer’s) |
life. If the victim is permitted to save himself by killing the |
pursuer, Yie is, certainly permitfed to save himself by destroying |
the pursuer's vessels. It follows that he need nof, reimburse ‘the |
purtuer for their desttuction, = )
ry s oy Sax — Butif the one being pursued broke the vessels !
ofanyother person,® a0 —he s ligble, Yy Yo'y oy |
11317 13 — foritis foxbidden for {a person]te save himaelf |
with the property of his fellow unless he reimburses the persorn
for the property,ts oL
i 9710 M0 TN Y gy — And i one puxsuer was |
chiasing another pursuer to save the intended victim, 2y
bty + and hebroke vessaly:in the process, i LEett U0y
07k Yp — whether they were the vessels of the one, being |
‘pursued, or-of &ny other-person, “npy -~ he is Exexpt from |
Aigbility. 773159} - And this isnot based ofi the strict Jefter
of the-law, which wquld. surdly hold. the vescuer liable fo
damiges. @l Rather, heis sxempt for ttie following reason: N
T2 8K Ak K By ~ Bécause if'you do notsay so, and insténd -
hald him, Hable, e pa iy mae Sy e 57 5 —you |
would find'noe person willing to save hig fellow fEom the hand
of & pursuer,. lest he: beeome: Habls for damage: inflicted :in the.'
course of therescue, To. esiggivé that peopla will not ghrink from }
rescuing -gthers, the Rabbis decreed that a rescuer nio} bie beld -
responsible for damage caused iy the courae-of the reseire.

At anyrate, we seethat Rabbah hiolds thatifone boin g putaued

i
;

breaks the-vessels of the pureuer iri. his dttempt to eseape, e s :
exempt. If:is thig reasoning upon which Rabbah based his ruling

in;f}ip;caggsﬁi}tha'p,etson who threw thedonkey overboard,

18. See Rashi, . - o
Thfs was a [small] Bont: intended .only to. varry’ people; ik was, not
xeeant to carey aiimaly, Loading animale ahoard this sort 5Choat poasd
a definite deriger to the nagsengers (aee Mordechai $195; soe below, note:
20).. [Presumably; this 3 why tha-Gemure telts s that,he hurried the
animal abonrd before the pebiple Bonrded, ‘Ha.féared that if he wonld
‘wait, the other passengers would Pprevent him from boarding.]
19. Raghi, firat tra.nslatinn‘;neafthem'fdf:én‘othgi-=t_1-anilatiqn; eea Yam
Shel Shlomo §52, - e .
20, *Pursuer” (3T rodeif) Is the legal desjgnation for one whoge ctions
atand to bring about-the demise of his Tellow, The life of A 'pursuer is,
forfeit; enyone mag: kil him to gave the lifeof i victim (see Sanhedrin
78a). From the tiomert the owner of the donkey brought:the donkey
aboard the:ship, he endangered-the lives:nf his fellow passengers; since
the ahip-wes not fit-to cdrey hig enimal, He'is tharefore clasnified as .4
pursuer; and anyone may kill him, or-destroy his property, in. orer to
rescua hig victime. Thuw, the ene who-drowmed the-donkey was entirely
within bis rights. He is thurefore exerpt from paying for-the donkey-(see

Rushi; Mordechui ibid.; ece Yam Shel Sklomy ibidset. Ramborm, Choveil

U'Mozik §:15; see Maggid Mihinel thire).
(If.ohe brings & donkeyonto'a hoat fit for trangporting such animals,
and the donkey becomes wild atd threateris to.capsize the:ship, and the

‘owher. In that-¢ase, the owner did not:endanger-his fellow pasgengery
by biinging the dookey abpard; therefore, lie is mot regorded as a
pursuer. Although. the animal later becamé wild, the owner -is
‘hlameless, for this is:ngt something he-cottld have foresesn. Since he fa
not &”pursuer, his praparty is not forfeil,. Therefare, if the passerigers
save themielves by destroying his ‘property, they must pay {see
Mordechoi.ibid.; Ramam, ﬂhpshe,nﬂisﬁﬂat'ﬁﬂﬂidm '

NorEs .

21 Benfiedrin a,

22, One .whq'_-pumues}ﬁg fellow:to kill him ishimgelf subject to be killed,
‘Therefore;.even, if he is nat killed, be is exempt. from any ‘monetary
obligation iicurred simultanecusly with: his puranit. [Thig is in accord
with the principle 4f; TR Tig T 5D b, it bpffiees: for kim. the greater
penaliy; et above, 1178 note 10] (Rashi).

23. The anebeing pursued is,permittsd to kil ks pursuer. As:the-verse
states {Bxodus 22:{)‘- oy V2 i gy gty hag ke mpreeT, Ife thisf
i discovered whiile tunnéling Lindo phousel, gnd he.is struck and dies,
drhizno blood i thetaking ofhis lifiianot treated a5, murder, The
reason, for this law is that since. the. thief knovis ‘that ‘ait owner will,
protect hig Property,it can bp: aspuined that bicomes prepared to kill
the-awner, Therefore, the ‘owner.miay preempt him, and kill him with-
-out. warning: From here. welearn thatbif someone.comes to Idllyou,you

“mustanticipate him and kil him first [see Bergelios 68a) (Rashi), If the

victits i permitted to kill his, pursuer, he is cortainly. permitted: to
damage his pirsuer's ‘property'(aee Tosafos, Sanhedrin Tda x5 1),
24. Forexample, the vosssle lay in the path of his escape,and he'had ne
chaice'but. to hriagk them. ' .

25. Bee:117a note 16,

26. For'if one who saves himgilf by destroying the property of his fallaw
Is lable, one who saves dthers by destroyitg the peoperty of Lis fellow i

' certainly liable! {Rashs),

43

i
L



Toric Four: FINANCIAL LIABILITY OF THE VICTIM 32

AN MYN 07ans
n P38 P bamn Ha et 1a0

RT3 YW P2 0PN AR AW Ay 1275 W Y 1A TnR 7T R I [
PYY. AT 7T TIP3W WHIA 2TINK RYTW 7151 PIBWNT 1 1D DIR Y5 bW 172
73 73w OXT 1913 2230 Wan ’ XY 0D 57 S 00 qaww T3 [P] R
QT YWY G MR T 0[] .30 1A 10N MY YRR 270 0N
. RPW RO TIPN KOR T 0 KDY 100 DR B0 Yw pa g1 bw 12 0°9577 nx aws
o 77NN Mwn AITPW DY PN anmmn IR Pumdn v
719 320 AW RW2AAW 71D% 112WMW b * y " '7 .
N2 TR NO N PN NN oAb amnk O TWRIT TN N W0 mawnw arso 1]
TYT AT PRY 993 4T PTIND PRY PIIN. 5398 on THwi anwin PP R InR v
D0ONY Y PTY 5NN PA9T XBNT Awyny :

NI NIPNTD DRYND 235 02D 39174 N2 Dy -lv';wnw vy a9

39707

AN MIVN 0”any
2 P8 DTaNY 513 5 L pper 190

"DY 1AWNR ,IRWLD 1P vany Srwns by Tmv1 ova novan nmnw Aroo 7]
DPIBDI 2NN MW HRY 1100 DY Pawnms PRI MRwn



33 Tae Law oF Roper: HE WHO COMES TO KILL; KILL HIM EIRST

Saction 2

Rambam, Book of Damages
Hilchos Chovel uMazik, Chapter 8

\ )i Jhen a rodef pursues another Jew to kifl or to tape him or her and breaks urensils - either chose belonging ro

the person he is pursuing, or those belonging to another person - he is not liable to make Ainancial restiturion.
The rationale is that he is liable to be killed, for pursuing another Jew warrants his own death. [13] When a person
who is being pursued destroys utensils belonging to the rodef, he is not liable. The rationale is that the rodef's propercy
should not be considered dearer than his life, If he breaks ugensils belonging to others, he is liable. For a person who
saves his own life with property belonging to someone else must make restitucion. [14] When a person pursues a rodef
to save the person he is pursuing, and in so doing breaks utensils - whether those belonging to the rodef or chose
belonging o another person - he is not liable. This does not follow the letter of the law, buc is a Rabbinic ordinance,
enacted so that a person will not refrain from trying to save his colleague, or will hesitare and proceed carefutly while
he chases after the rodef. [15] When a ship is about to sink because it is heavily loaded, and one person stands up
and makes it lighter by jettisoning some of its cargo, he is not liable. For the cargo is considered like 2 rodef who is
pursuing them to kil the passengers. On the contrary, by jettisoning the cargo and saving them, he performed a grear

mitzvah,

Questions on Rambam Passage: Rambam states that if there is excess baggage on a ship that will cause it
to sink, one who throws off this baggage is exempt because the baggage itself is deemed a rodef, Assume
the ship could safely carry 1000 tons but is presently carrying 1500.Can the rescuey cast off only the last
500 that was loaded or any 500? What if he does not know which baggage was loaded last? What if all 1500

tons were loaded the same time?

Section 3

Rambam, Book of Damages
Hilchos Gezel vAveidah, Chapter 12 Halacha 14

\ y\' J'hen a ship was traveling in the sea and a decision was made to reduce its cargo because waves
threatened to sink it, the calculation is made according to the weight of each person's goods
and not their value. One should not, however, deviate from the standard practice followed by seamen.

®
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35  THE Law or RoDEF: HE WHO COMES TO KILL; KILL HIM FIRST

Section 1

Gemara Sanhedrin 72a
" The Geinearn cites o mlz‘ug:
31 90K - Rav Huna said: 973wt jop - [fa minor pursues his fellow ™ wich intent to murder him, wsi v 1nn,
~ [che fellow] may be saved at the cost of {the pursuer’s] fife.™!

The Gemara explains the basis for Rav Fluna's ruling:

aRIna T aer gt taop - [Rav Huna) maintains thar a pursuer needs no legal  warning,
Top KW 891 217 Xaw &7 — and therefore, it makes no difference whether he is an adult or a minor.™ Thus, a pursuer
who is a minor may be killed even though he lacks the competence to legally acknowledge a warning,

The Gemara questions Rav Huna's law from a Mishuah dissussing « woman whose life becane endangered during child.-
birth:

R 217 k70N 11 e - Rav Chisda challenged Ray Huna from a Mishnah:*yows xx — Onee [a baby’s] head has
left the mother’s body, - 131w pr - we may not touch, i.e. kill the baby] to save his mother’s life, wni prvt paw 55
wo1 7151 ~ for we do not push aside one person’s life on account of another person’s life.

Rav Chisda explains his challenge:
*xix1 = But why not kill the child if his birth threatens the mother’s life? %1 57 - he is a pursuer! Apparently he
may not be killed because he is a minor, and a minor is not killed even if he is pursuing someone to kill him.** .7 =

The Gemara answers:

Bnn KW - it is different there in che case of the baby’s birch i o7 xp Rpwist — because [the mother] is being pursued
by Heaven, i.e. the mother’s life is being endangered by che childbirch.? Thus, even if a pursuer who is a minor may
be killed, 2s Rav Huna maintains, still a baby may not be kiiled during childbirth in order to save its mother,
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Section 2

Rambam, Book of Damages
Hiichos Rotzeiach, Chapter 1, Halacha 9

his, indeed, is one of the negative mitzvot - not to take pity on the life of a rodef. On this
basis, our Sages ruled that when complications arise and a pregnant woman cannot give birth,
it is permitted to abort the fecus in her womb, whether with a knife or with drugs. For the fetus is

‘considered a rodef of its mother. If the head of the fetus emerges, it should not be touched, because

one life should not be sacrificed for anocher. Although the mother may die, this is the nature of the

world.

Section 3 .

Chidushei Rabbi Akiva Eiger
Sanhedrin 72b

Biographical Note: Rabbi Akiva Eiger{18th Century,Germany) is known for his deep incisive analytical
comments on all facets of Talmud and halacha and his voluminous insights are studied and cherished in
all advanced yeshivos.The following is a paraphrase of the Hebrew.

(1) Rambam states thac if the fetus endangers the mother’s life ic may be dismembered because it is a rodefBuc this
cannot be. The Mishna states, and Rambam so rules, that if che fetus’ head has come out of the womb so that it is
technically born,one cannot kill the baby even to save the mother because you cannot kill one person for the benefit
of the other. If, however, the fetus is a rodef, then the baby after emergence of the head is still 2 rodef We are forced
to conclude thac the fetus is not a rodef because the danger to the mother is part of the natural process of childbirth
and the fetus lacks malevolent intenc. The permissibility of abortion does not rest on the law of rodefbut on the fetus
being only a potential life rather than an actual one. Rambam’s reason of rodef is inconsistent wich his own rulings.
(2) Once the baby is born, i.e. the emergence of the head, you cannot kil the baby even to save the mother's life,
According to Rashi, it appears that although you cannot choose the mother’s life over the baby's life and must allow
nature to take its course, where both mother and baby will die without intervention you are allawed to kill the baby
o prevent the death of both.

[ Note: In other words (1) you cannot kill A to save B, where not killing A would let hint live. (2) you can, however, kil{ A
1o save B if your "not killing A" will mean that both "A" and "B" will die. Does this contradict the teaching of Kesef Mishna

that was cited earlier? |
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8.

10.

‘Thomson's Violinist

You are knocked unconscious and kidnapped. When you wake you find your circulatory system is plugged
into the body ef a.sickly violinist. The police have appreliended the kidnappers. They were fans of the violinist
who were trying to keep him alive. You are now free to go but you are told that if you unplug yourself, the
violinist will die. Only if you remain hooked up to the violinist for many months does the violinist have any
chance of survival. ' '

Conjoined Twins - ‘

"Two bubies are born joined together. They share one slightly enlarged heart but the heart is not big enough
to sustain both lives. If they are not separated, both will die in a few days. If they are separated and the heart
assigned to one, that one has a good chance of survival but the other will die immediately.

Terrorists Commandeering A Plane

September 11,2001. A plane carrying § terrorists and 250 innocent passengers is headed towards the
World Trade CenterWe have identified the plane and can shoot it into the ocean before it will strike. The
result of this action is that all persons on the plane will die.
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Questions for Discussion
The Law Of Rodef, Self Defense And Pikuach Nefesh

Questions on the intersection between the rule that you cannot kill one to save the other and the counter rule
of Rodef where you must kill one to save the other gives rise to many complications. How would you apply
these competing principles to the following cases?

;1.

Trolley

A runaway trolley is coming down the track. It is headed towards five people who cannot get out of its
way. A Passerby realizes that he can save the five by throwing a switch and diverting the trolley down a
siding, but he also realizes that if he does so, the trolley will kill a Lone Man standing on the siding,

»

. FatMan

A runaway trolley is coming down the track. It is headed towards five people who cannot get out of its
way. A passerby realizes that if he pushes a nearby fat man onto the tracks his bulk will stop the trolley
before it hits the five, though the fat man himself will be killed.

Sacrificing Others

A runaway trolley is coming down the track. It is headed towards a Lone Man on the tracks who
cannot get out of the way. However that man is standing by a switch which, if thrown, will divert the
trolley down a siding. In that case the man will be safe but he can also see that, in that case, five people
standing on the siding will be killed.

Shielding Oneself _
A man sees that someone js about to shoot him. To protect himself, he grabs an innocent bystander and
uses her as a shield.

Self Defense .

A runaway trolley is coming down the track. Luckily there is no one in its path. A passerby, Burns,
sees this but he also notices that Homer, someone he hates, is standing on 2 siding. Burns realizes that if
he throws a nearby switch, the trolley will be diverted down the siding killing Flomer. Homer can see all
this too and when he sees Burns moving towards the switch he correctly guesses his intent. Homer cannot
get out of the way but he is not defenseless: he has a gun. He draws it and shouts "Stop or I'll shoot!". But
Burns ignores him and keeps moving the switch.

Self Defense With Collateral Damage

A runaway trolley is coming down the track. It is headed towards five people who cannot get out of its
way. A passerby, Burns, sees this and realizes that he can save the five by throwing a switch and diverting
the trolley down a siding. Burns also realizes that if he does so the trolley will kill Homer, whom Burns
hates. Homer can see all this too and when he sees Burns moving towards the switch he correctly guesses
his intent. Flomer cannot get out of the way but he is not defenseless. He has a gun...

The Fat Man Defends Himself

A runaway trolley is coming down the track, It is headed towards five people who cannot get out of its
way. A passerby, Flanders, realizes that if he pushes a nearby a fat man onto the tracks his bulk will stop
the trolley before it hits the five, though the Fat Man himself will be killed. Flanders decides to push the
Fat Man. The Fat Man sees all this, but he is not inclined to sacrifice himself to save the five and when
he sces Flanders moving to push him onto the track he draws his gun and threatens "Stop or I'll shoot!".
Flanders keeps coming,.. s

(]
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And how do we know it of murder
itsell?9 It is common sense. Even as one who came before Raba
and said to him: The governor of my town has ocdered me, "Go
and kill So.and-so; if not, 1 will kil you." He answered him: ‘Ler
him kill you rather than that you sheuld commit murder: what
[reason] do you sec [for thinking] that your blood is redder?
Perhaps his blood is redder.’

(9) Thar one must allow onesell 1o be shin rather thin commit

murder’ {10) You have no right to murder him to tave younsell his life is no
less valuable than your own.

If two men are lraveling on a journey [far from civilization] and on
has a pitcher of water, if both drink they will both die, but if on
only drinks, he can reach civilization. Ben Patura taught: “It i
better that both should drink and die, rather than that one shoul
behold his companion's death.” Until Rabbi Akiba came and taught
* ‘that thy brother may live with thee'. (Lev. 25:36), thy life take
precedence over his life.”

A company of men is confronted by non-Jews. They say, “Give us
one of your number whom we will kill. If you do not, we will kili all

of you!™ Even though all of them will be killed, let them not! deliver
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a single Jewish soul into their hands. However, if they specified a
single individual, as for example in the case of Sheva ben Bikhr (2
Sam, 20), then they may deliver him up and not themselves be kiiled.
Rabbi Simeon ben Lakish said, "This is so only when that person is
guilty of a capital offense, as was Sheva ben Bikhri.” Rabbi Yohanan,
however, said, “He may be delivered up, even though he is not guilty
of a capital offense.”
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So too, if heathens said 1o
Israelites, "Surrender one of your number to us, that we may put him to death, otherwise,
we will put all of you to death”, they should all suffer death rather than surrender a
single Lsraelite to them, But if they specified an individual, saying “Surrender that particular
person to us, or else we will put all of you to death™, they may give him up, provided
that he was guilty of a capital crime like Sheba, son of Bichri (who rebelled against David}.
But this tule is not told them in advance, If the individual specified has not incurred

.eapital punishment, they should all suffer death rather than surrender a single Israelite

to them.
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[F HEATHENS SAYS TO JEWS, "GIVE US ONE OF YOUR NUMBER WHOM WE WILL KILL,"
THEY MAY NOT GIVE UP ANYONE UNLESS THE HEATHENS SPECIFY AN INDIVIDUAL AND

SAY, "GIVE US THAT PARTICULAR PERSON,"

AND SOME ARE OF THE OP|NION THAT

EVEN IN SUCH A CASE THEY MAY NOT GIVE HIM UP UNLESS HE IS GUILTY OF A

CAPITAL CRIME LIKE SHEVA BEN BICHRI.
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"THEY MAY NOT GIVE UP ANYONE UNLESS THE HEATHENS SPECIFY AN INDIVIDUAL
AS IN THE CASE OF SHEVA BEN BicHrI,."

[T SEEMS TO ME THAT IT IS NEVERTHELESS PERMISSABLE TO SURRENDER AN
IHDIVIDUAL ACCORDING TO A LOTTERY THAT THEY CAST AMONG THEMSELVES

A5 IN THE CASE OF JOWAH.
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THE TIFERET LE~MOSHE 5TATES THAT BY HEANS OF A LOTTERY IT IS PERMITTED
TO GIVE UP AN INDIVIDUAL AS |5 FOUND IN THE CASE OF JONAH. BuUT THIS -

RULING IS SURPRISING, BECAUSE IF S0, WHY DOES THE JERUSALEM TALMUD SAY, . ek [1p

"ALL MUST SUFFER DEATH RATHER THAN SURRENDER A SINGLE JEw.," THE TALMUD
SHOULD RATHER STATE THAT LOTS SHOULP BE CAST AND THE ONE UPON WHOM THE i,

N

LOTTERY FALLS SHOULD BE GIVEN UP. THE REASON WHY IT DOES NOT 15 THAT Co 0 3y

IN THE CASE OF JONAH, LOTS WERE USED ONLY TO DETERMINE WHO WAS RESPONS IBLE
FOR THE STORM AND JONAH TOLD THEM HIMSELF TO THROW MIM INTO THE SEA.

IN GENERAL, HOWEVER, {T IS NOT PERMITTED TO CAST LOTS TO DETERMINE WHO
SHOULD BE THROWN OVERBOARD. BUT IF THEY ALL AGREE TO CAST LOTS AND THE
ONE UPON WHOM THE LOTTERY FALLS IS WILLING TO GIVE UP HIS OWN LIFE, THEN
IT IS PERMITTED, FOR AN INDIVIDUAL IS PERMITTED TO GIVE UP HIS LIFE IN
ORDER TO SAVE THE DTHERS.
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V. Organ Donation and Sale



Ruling of the Chief Rabbinate of Israel
Organ Donation

The Council of the Chief Rabbinate of Israel met this day, the first day of the month of Cheshvan on 5747 (1986), and

unanimously affirmed the following recommendations by the Comunittee of Transplantation as follows:

[. The Chief Rabbinate was requested by the Ministry of Health to determine its Halachic position concerning heart
transplantation in Israel. To that end, the Chief Rabbinate appointed a joint committee of Rabbis and physicians
who studied the halachic and medical issues in depth. The committee consulted with renowned physicians in the
field of fransplantation from Hadassah Hospital and Shaare Zedek Hospital, both located in Jerusalem.

2. Inthe early years of heart transplantation (17 years ago), both Rabbi Moshe Feinstein and the Chief Rabbi of

Israel, Rabbi Unterman forbade heart transplants and ruied it to be a double murder: that of the donor and that of

the recipient. In the past decade there has been a fundamental change concerning the medical facts that concern

heart transplantation as follows:
a. The successes of heart transplants among recipients now reach 80% (that live at least one year} and 70%

that live up to 5 years.
b. It is now possible to reliably determine that the cessation of breathing of the donor is final and

irreversible.

c. Testimony has been brought before us that Rabbi Moshe Feinstein, in his {ater years, permitted heart
transplants in America. We are also aware that many great Rabbis now recommend to heart patients to
undergo the procedure.

3. Since this question concerns life and death, we are obligated to take a clear decisive halachic position such as that
“Yikov Hadin et HaHar - The law will cut through the mountain.”

4. Relying upon the Talmud Yoma (85A) and the ruling of the Chatam Sofer (Yoreh Deah, 338) death is determined
by irreversible cessation of breathing. (See Responsa “Igrot Moshe,” Chelek 3, 132). Therefore, concerning a
donor it should be ascertained that the cessation of breathing is irreversible. This can be determined by proof of
complete brain destruction, including the brain-stem which controls autonomous breathing.

5. Itis accepted in the medical establishment, that in order to determine irrcversible cessation of breathing (as
outlined in paragraph 4} there ought to be 5 met conditions:

a. Knowledge of the cause of injury.

b. Complete cessation of natural breathing.

¢. Detailed clinical proof that the brain-stem is destroyed.

d. Objective proof of the destruction of brain-stem though scientific tests, such as the BAER.

e. Proof that complete cessation of breathing, and inactivity of the brain-stem, have continued for 12 hours -
all the while the patient being cared for properly.

6. After mvesrlgatmg the criteria for cstabhshmg death, as was suggested by physicians in Hadassah Hospltal n
Jerusalem on 8™ of Tammuz 5745 and given to the Chief Rabbinate on 5" of Tishrei 5747, we find that it is
acceptable according to Halacha - if the objective clinical test BAER was performed on the brain-stem.

7. Inlight of everything that has been said above, the Chief Rabbinate of Israel is prepared to allow heart transplants
(from accident victims) in the Hadassah medical center in Jerusalem based on the following conditions:

a. Establishment of the all the conditions for determining death of the donor as mentioned above.

b. Participation of a representative of the Chief Rabbinate of Israel as a full member in the medical team that
determines the death of the donor.

c. The representative will be chosen by the Ministry of Health from among a list that will be supplied to the
Ministry of Health by the Chief Rabbinate of Israel once a year.

d. Permission was given in advance by the donor, or altcmaﬁvcly by his/her family, to donate the heart.

¢. Establishment of a Review Committee under the aegis of the Ministry of Health but with participation of
the Chief Rabbinate of Israel to oversee all heart transplants.

f. The Ministry of Health will establish national regulations according to the above protocol.

8. Until the acceptance of all the specific conditions as outlined in Paragraph 7, there wili be no permission for heart
transplants in Israel.

9. Ifthere will be acceptance of all the specific conditions as outlined in Paragraph 7, then a Review Committee of
the Chief Rabbinate will be established to verify full compliance of the conditions as stated above.

Appendix (not included here):

a. Criteria to determine brain-death by recommendation of Hadassah Hospital Jerusalem.
b. Protocol for implementing 2 BAER exam. @




ORGAN DONATION & HALACHA

Sources

I. Emotions

II. Halacha
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Three prohibitions in proper context.
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Rabbi Yechezkel Landau, Chief Rabbi of Prague, 18th century, ‘Noda Beyehuda', Chelek 14, Question 210,
page 108, wrote to a London Physician: You may perform an autopsy if saving a life of "choleh lefenacha" - if
there is an urgency about it (not geographic)

Rav Moshe Feinstein rules that autopsy is permitted where a patient died after he received experimental vaccine,
antibiotics or chemotherapy for such information (cause and effect) is critical for future prescriptions.

Shulchan Aruch, 329: In matters concerning saving a life, we don't rely on the 'majority’ probability of saving a
life but rather even on a scintilla of a chance of saving a life.

Organ Donation to Non-Jew

1. The Talmudic definition of a non-Jew might not be applicable to the non-Jew of today

2. Assuming there is a difference, maybe a Jew is at the top of the organ recipient list,

3. Even if Jew is not at the top, the organ donation will remove top 8 people and bump a Jew closer to the top.

4. Should donate organs because if not it will cause enmity, like Crown Heights riots.

ITI. Superstitions:
+ Evil Eye (refers to a human evil eye, a supernatural one has been proven not to work, if people who believe in

supernatural evil eye were consistent they would not sign insurance of any kind)
* Need organs for resurrection of the dead (no source, irrational, organs disintegrate, 'Dry bones of Ezekiel")

HOD Society, 111 Eighth Avenue, 11th Floor, NY, NY 10011; 501C(3) Status
www.hods.org, Phone: 212-213-5087, Fax: 212-213-9451, admin @hods.org



IV, Timing: How does Judaism define death the moment of death?
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1. Rabbi J. David Bleich. Tradition 1973
"Brain death and irreversible coma are not acceptable definitions of death in so far as Halacha is concerned. The sole criterion of death

accepted by Halacha is total cessation of cardiac and respiratory activity.”

2. Rabbi/Dr. Moshe Tendler & Rabbi/Dr. Fred Rosner, Tradition 1994
"All rabbinic authorities agree that classic definition of death in Judaism is the absence of spontaneous respiration in a patient with no
other signs of life... Brain (stem) death is a criterion for confirming death in a patient who already has irreversible absence of spontaneous

respiration... This view is now supported by more and more Rabbis."

3. Chief Rabbinate Halachic Commitiee (Ruling 1986), Unanimous Decision

"It is our understanding from the Talmud Yoma (page 852), and Rav Moshe Schreiber (Chatam Sofer Chapter 14; 338), and Rav Moshe
Feinstein, that irreversible cessation of breathing is death."

L Irreversible cessation of respiration is Halachic death (even if the heart continues to pump):

Rabbi Zalman Nechemya Goldberg, Rabbi Shlomo Zalman Ohrbach, Rabbi Moshe Feinstein!, Rabbi Shlomo Aviner, Rabbi
Gedalia Schwartz, Rabbi Shaul Israeli, Chief Rabbi Isser Yehuda Unterman, Chief Rabbi Mordechai Eliyahu, Rabbi
Professor Yigal Shafran, Rabbi Mordechai Halperin,M.D, Rabbi Avraham Steinberg, M.D., Rabbi Shar Yoshuv Cohen, et al.

II. Irreversible cessation of heart beat is Halachic death:

Rabbi Shlomo Elyashiv, Rabbi Elazar Schach, Rabbi J.David Bleich, Rabbi Avraham Avraham, M.D. Rabbi. Aharon
Soloveichik, Rabbi Eliezer Waldenburg, Rabbi Yitzchok Wiess, Rabbi Nissan Karelitz, Rabbi Shmuel Wozner, Rabbi
Hershel Schachter, Rabbi Mordechai Willig, Rabbi Yitzchok Kolitz, Rabbi Nosen Gestetner, Rabbi Meyer Scheinberg, et al.

R M AL B L ATOR ke t et gyt Db e g st p bk el b iy

IThere are those that claim Rav Moshe Feinstein's position about brain-stem death was not clear. This does not seem to be the case:
Written Testimony - While some Rabbis disagree, the following Rabbis understcod from Rav Feinstein's writings (Iggrot Moshe)_that
brain-stem death is halachic death : The Halachic Committee of the Chief Rabbinate of Israel , Rav Zalman Nechemia Goldberg, Rabbi
Avraham Steinberg, M.D., Rabbi Moshe Tendler, Rabbi Avraham Shlush, Chief Rabbi Mordechai Eliyahu, Rabbi Avraham Schapiro,
Rabbi Yisrael Lau, et al. (His position was subsequently confitmed in his letter to Dr. Bundy)

Oral Testimony - The following Rabbis and physicians heard Rav Moshe Feinstein say that irreversible cessation of autonomous breathing
is a sufficient sign of death even if the heart continues to pump: Rabbi Moshe Tendler, Rabbi Mordechai Tendler, Rabbi Shabtai Rappaport,
Rabbi Greifer, M.D., Rabbi Dovid Feinstein (see below), et al.

Rabbi Dovid Feinstein wrote: “Yoreh De'ah III: 132 is authentic and it is my father's position.... if a person lies dormant like a dead
person...even if his heart is beating, as long as he can no longer breath (irreversibly) on his own he is dead ...I heard some of these details
from him myself... There is no need to continually repeat this every time some person claims that this responsa is not true or this letter (to __\
Dr. Bundi) is not true and I ask everyone who sees this letter not to make me write otherwise.” (This 1992 declaration was printed in
ASSIA Tournal. 1996. and is view able at www.hods.org. The death of the hrain-stem death makes cessation of resniration irreversible.)
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Halakhic Death Means Brain Death

By Rav Mushe Davld Tcndlcr

(The ﬁ}ﬂmriny ariicle is an edited
IrQse nﬁ.ﬁm; of vral und written state-
mientson the issie of brain death submited
by Rav Moshe Dovid Tendier to The
Jewish Review aud wltimately approved
wwnd vdited by Rov Tendter, himself.
* Rewtders are referred to onr previous inter-
viewwith Rahbi 1. Duvid Bleich, Halakha,

" Brain Deatl and Orgon Donatton, {The
Jowish Review, Wol3, Na. 2} which ex-
PECSSEs & Conrary Yiewpoint.)

- {Nate: Readers are advised 1o consulr
with their own rav in arder to obtain
-puidance-ar the apphcalmn of kalakha 1o
@ purticular case.) :

[ Yhe crileria for death under Jewish
law is an issue that has been the

subject of 2 heated controversy

among halakhic aulhorities. A consensus is
‘emerging among most rabbanim who are:
able to comprehend both the physiological
facts.and:the hatakhic analysis, that brain
deuth hos atways been accepted as halakhic
. death by Torah authoritles. A major move
in this direction has ecciimed with the ac-
. ccptance of brain ‘death critgria by 1he
Chief Rabbinate in Ismél, and by the Rab-
binical Council of America (RCA). .
" In December, 1988, recognizing the
critical importance of this issye, the Rabbi
fsnae Eichanon Theological Seminary
‘sponsored a two day symposium on brain
death, The first. day of this conference was
held at the Albent Einstein College of

Medicine wheré the hcad of the Depart-, .-

fnent of Newrology, De. Purpura [ectured to
the rubbaitim and the s"niicha students on
‘the medicat facts Involved§n brain death,
“and then the: following week, a day was
spent atthe Yeshiva where Rabbi Herschel
Schachter and 1 were the iwo presenters.

I am convinced that everyone present
at those meetings leamied ' 1wo lhmgs to
their satisfaction:

1. Brain death is the finest eriterion of
death accarding to halokha; and
* 2, that my father-fn-law, Rabbi Moshe
Feinsiein, 2./, said 5o in absolutely clear
ems. .

{Note; Tapes of these procecdings ore
“-uvailable through the Community Service
Division of Yeshiva Univessity) =~ -

‘It T important to clarify the hatakhic
debate regarding brain death with respect
to four areas of inquiry: first, the medical,

biological fuets; second, the interprétation |

-of u’ai!l!lonnl halakhic sources.on the sub-
ject; third, the crucial opinion of Rabbi

Moshe Feinstein 2.1 and fourth; the halak-_-

“hie r.umF cations: of hofding that brain.
. death js'or is not consisignt with chlsh
s luw X w:ll consider cach of wem in lum

Biu medleal Facts

Fromihe blo medical poiint urvu:w. the
most important distinction that musl be . -
made when consudcnng the éntirs issue-of *

death is the distinclion hclv{ccn “brain

. denth™ and “cerebral death,” I wrote the -

first article in 1968 (Tradition, Yo} 3, No.

4}, aceusing Dr. Chiistien- Baimard.of c6m- -

mitting “doutite murdcr. and the reason |

- ‘only performing 2n experimental operation
which hasteried the deagr_l af hisrecipients,
but also becanse he was dealing with

dopars'who were cerebrally dedd as op: '~

ts

posed 10 brain dead. Cerchrul death is not
death according to Jewish luw.

A putient who is cercbrally dead has
tost all function in the cerebruim, the think-
ing part of the brain. An example of this
was Karen-Ann Quinlan, Such individuals

. ore referved 10 as being in a persisient

vegetative state or are described as suffer-
ing from the'*locked-in™ syndrome. Such
individuals breath normatly and have-fufl
sulenomic control of lemperaturs régula-
tion, elc. They are an integraied organism
with a Railure of the brain, A/ of Rabbi

"Feinstein's teshuvah's (with one exception,

which I will mention later), réfer 1o
cerchiral death, because that's all he or we

. knew about at the time when he wrote

them. Cercbral death, I must repeat, is not
death accurdmg halakhe. The ability w
“maintaia” the respiration of what we now

-call 2 brain dead patient came sbout in the

1970"s as a result of improvements in

respirators and other life support

machinery. The result-was that even in the
case of an jndividual who is totally unin-

" tegrated, i.e., -dis-infegrated, we could
.maintzin organ viability. It was anly then,

that heart transplanis moved from the
‘status of reizicka {murdes), to. that of a
potentially life-saving procedure,

" Another Important biplogical distinc-
tion, one which is related to the distinction
between cercbral versus brain death,
derives from the fact that biologicaliy,
speaking, death acrually occurs in three
stages: organismic death, organ death, and
celiular death. Organismic death refers to
the break down ¢f the two systems that are
ml:cgml 1o a human being; the neural sys-
tem and the hormonal orendocrine system.
When these systems breal: down, one part

. of the bady doesn't know what.the other
parts of the body are doing. In addition,
there is no 2bility to breath aumnommally
“This is organismic/brain death, feouldtake -

. such an organismically dead or “brain™
-'dead body, renove the heart and keep it

alive for years, or take out tlie lungs or
kidneys and keep them alive in & perfusion

_system for days, and have each of these

organs separated jn different rooms in the
hospital. This would be no different thea a

*. brain dead patjent except for the fact that
" inthe latter casé{he skin would be connect-

ing -all of the organs -together. Once an

" individual is brain dead, we have an“organ

system,” not a lmng organism. Qur lan-
guage is confusmg here because some-

times physicians speak loossty of having a
brain dead person on a “life support” sys-

tem, Biu this, of course, is a misnomer: the
patient is dead, and whit we hsve him on

" is ‘an organ perfusion system. When' the.

body loses. its’ integrative capacuy, \he
paienthasdied.” ~ . -

Medical science might as well, Gin the

case of a brajn dead pam.m), remove the

"brain and the head altogether and put the -
*, respirafar directly-into the trachea. This
* wouldiliustrate how “dead™such a patient
Is. Theters that'T coined for sucha-condi--
dion is “physiological doclpltauon and I
“wlil explain shoitly how this meets the

did 50 was ar tha:time Bamard was.not " * halakhic eriteria for death. In'this context,

I should say that the view, kield by some
who opposc brain-death criteria, that the

concept of death is entirely extrancous o - -

‘the practice~of micdicine is a factual and,

panticularly, -a halakhic errer. No less an
authadty thun the Rambazm himself staied
that all fictors conceming death are deter-
mined “by what the doctors will tell you.”
{Rumbam, Hiltkhot Refzicha, 2:8) !
believe my discussions of the medical
aspects of brajn’ death versus corebral
death, organismic versus organ and cel-
fular death, amply demonstrate that this,
indeed, is.a medical issue.

Ull:mn:cl_v. Rabbi Feinstein, as [ have
said, did write a feshuval acknowledging
the hafakhic status of brain death, but he

-did not & so0 until [ personally saw 100

brain dead patients. Every Shabbos night,
1 wauld go 10 Kings County Hospital,
Jacobi Hospital, and ‘Bellevue Hospital I
would see brain dead patients there and
bring the records. fo Rabbi Feinstein forhis |
examination. On five occasions, 1 100k
Ratibi Feinstein to sce a brain dead paticnt.
The purpose of all of these visits was to
determine for ourselves that we really had
a scientifically reproducible medical con-
dition. [ asked the physicians (and I have
been under atack in the medical literdture
for introducing this as 2 small barmicr 0
organ donations), fo perform what is
known as a blood flow study, or
radicisatope bofus study, a study, which is
innocuous and stress free as far as the

deleci changes in brain cells, However, the
bruin death lesting prograni invelves twp
tests which are 24 hours apart (the “lenicnt
test" allows a twelve hour wait between the
twao tests). Twelve hours after the cessation
of blood flow you have what is known as
the “respirator broin syndrome.”. Anyone
can see That what was once a white, brain is
now deep grey. If you wait another 24
hours, the brain begins to lyse {liquify). If
you tum the body upside down, the brain
would flow out theough a hole in the head.
That’s what brain dead means,

Hatakhic Sources

Now that we have ex:miped the *
"biological facts, we can fum o the halakhic

sources, First, we should examine the
mishnah in masechtn Oholot, (1 6) whcm
it says that a. dncnpualr.d animal 'is ‘con-
sideted déad even though the body is trem-
bling like, the tail of a lizard, which
trembles even afier it has been severcd
. from the lizard’s own body. It Is very im-
portant to arrive at a proper understanding

of the Rambatn's comments or this mish-

fish. The Rambam, who a5 we knove, was
both a great’ physnclln as well as.a great
hilakhacist, cxplains that the mishnah
refers to & lizard (a sheretry because a
lizard’s 1ai} shows a great deal of motion

Brain death is the finest criterion of death, according -

to halakha, precisely because the classic cirlteria of
" irreversible respiratoryand cardiac-arrest are
dependenr upon the death of the brain.

patlcnt is concemned, and doss not violate
the halakhot conccmir}g 8 goses. .
As js well known, 8 patient whe is near

" dealh Js, according to the halakha, in a state

of goses, and ons mlest stay avway from him,
The languageinthe Yenushalmi (Jerusalem
Talmud) which the Rambam quoles with
régard1o such an individual, fs very beauti-
ful and poctic: “He, Is like a flickering
candle. I you reach out 1o fix the wick you,

. will extinguish it.” {Rambam, Hilkhot

‘Avel, 4:5) Now we don't have a clear
definilion of goses today, because we have
respirators and other devices which
prevent us from determining prcc:scly
when a patient reaches that state, Still, we
do.have the concept of a patient in ex-
tremus, 11§ forbidden totouch him, so how
can wedo 2 blood flow study? The answer

. to this, is that we simply, without even

touching the patient, inject a small amount
of radicisotope into one of the intravenous
tubés whichLis invariably already in place,
and we bring in a portsble camera, and,

. .without touching the patient, take a pic-

ture. This fElm shows, in the case of a brain
‘dead pafient, what is known as the “hole in
head" syndrome, Such an‘individual has no

" blood whatsoever ﬂuwlng into the brain. _
The photogmph showsa“hole inthehead™ |,

‘whert' a0 radiotsotope s detectable, This

.onstitutes what I have calicd physidlogi-
. cal decapitation, and this, as I shall soon

show, is death according to Jewish faw. -
It is importan! o also realize that oné

“Jminute afer oxygen is no longer being
supplicd o the brain, one minute afier the. 72 = -~
- bleod flow stops, a good histologist can

lﬁcr you cut it off, but :hz: tie same kmd
of motion is observable-in many kinds of
Ereatures “because the source of motion
doesn't come. from 4 common source in

one beginning, but instead derives from
indcpendent sources of motion.” Whar is -

clear is that the Rambam here is tulking
about organismic versus organ death. In the
. case where an animal, (or man for that
. matter), is no longer an inlegrated or-
. ganism With & central source of motion,
any organ which show pirchusorrembling
-is halakhicatly dead, ftis only when motion
is cansed by a sflioresfi, a root source, that
wi call the organ or the organism alive, -
*Those who oppose brain death criteria
make d serious error when they claim that
all ceion is a sign of life and argue from
this that heart-beat is a sufficlent eriterion
for saying a man is afive. We leam friom
, this mishnah that motion is not asign of fife
unless, as the Rambam explaing, it is mo-
tion that comes from a central, integrated

- sotrce, We can parenthetically pointontin "

this ségard that, according to this mishnzh

 (and hence, the Rambam), the heart would
be the worst test of life because the heart is

. the oaly organ in the body-that has motion
unto Itsclf. riation that is nol orgnmsmal
but purely organ related. We can take'a

" human heart out of tfic body-and watch it
beatforhours inl.buckcl of saltwater. This
is not integrated piotiom.

respect to the famous .case in Teactate
‘Yomn. of a bmldmg ccllapsing on an ia-

The “$airic point can be made with )

{contiutied on next page)

&)
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dividual and the question of whether the
debris should be removed on the Szbbath.
In connectivn -with this, Rabbi 3. David
Blcich (The Jewish Review, Yo, 3, No, 2}
accuses the Israelj Rabbinate of relying on
respiration as the sole criterion of death.
und he argues on this basis that it would be
consistent for them to declare 2 polio vic-
tim dead. Such on individual cannot, and
will never, Rabbi Bleich pointsout, breathe
on his own. Bui for that malier, a person
who has a pacémaker could be declared
dead by cardiac.criteria. All this proves is
that death is never detesmined by breathing
or heart-beat. The fact that a polio patient

.cannot breathe, but is yet alive, is based

precisely onihe fact that e is.an organized
syslem. Truleed it is based on the fact that
fie fins a functioning brain, The quesiion
isn’t whether a person can or cannot

breathe, but only whiy-he can’tbreath. Why*

can.2 fellow who is under debris and not
breathing be declared dend? Because the
brain died, Qtherwise we would have an
obligation to try to revive him using C.P.R.
And whit does CPR. do? Bringa person
back to life? No! CP.R, is ciieclive only

. whien the brain hias not.died; itis enly when

C.PR. does not work thar the patient is,
indeed, dead. In such an instance, the in-
Jividual suffers from an irreversible
cspiratory failure which stems from an

sreversible cAuse — the death of the brain.

srain death is the finest criterion of death,

zcording tohalakha, precisely because the

fassic criteria of Irreversible nsplraloq'

d eardine amrest arc dependant upon Ihc

2parate criterion for life; and that any

bodily motion, including heart beat, suf- .

fices as & criterion of §ife even in the ab-
sence of spontancous respiration and other
vita! signs. He says that the whole discus-
sion in Yoma s Jimited to a siluation in
which the victim is, in Rashi’s werds,
“comparable to acorpse and does not move

his limbs.” If he does move his limbs, then -

he is certainly alive, no questions. asked.

However, if we Took at Rashi’s language,
we find that it supports precisely the op- .
posiie conclusion than that which Rabbi_

Blgich wishes to draw from it Roshi says
“sheeino .mezas averarv,” “he does not
-movehis limbs."” Rashido®s hot say “limbs
that do not move.” In Hebrew, thot would
be “averay eino'meZizim.” Rashi knew his:
grammar, “Mezas? is-an-active verb — Ae

does not move 'bis limbs. Ri.j,hi is talking -
about voluntary motion, not auténomic -

motion; he is talking about the kind of
motion thatis absent when youring alunch
bell and thé man doesn't come funning. He
s not talking about the kind of motion

ifvolved in the beating of a heart. If Rashi -

wanled to intimate that motion per se was
a syTicient criterion for'life, he wouldn't
have used the language-of veluntary mave-
ment, but rather would have used the lan-.
guage of r.h= mishnah in Oholoat in which,

as we fave seen, it was slready deciared

that such Involuntary movement, like the
movement of atail of.a ard, orone might-
_ add; the-movement of one’s heart, is 7o

crilerion forlife whatsocver Dtis untengble

“1o use this Rashi to argise that any moljon.
. mcludmg heart-beat, ks evidenice of life in.

+ Ibispresence of a dead brin. e

-With regard to my oncept of
physiulogical decapitation (ot which my

acceptance of brain death criterin’is. in part,

[

based), ane can point aut that the mishnah
in Oholot speaks of a lieral, anatomical
decapitation being fantamount to death. ft
lﬂcgntmatelu ask whether or not for some
rchgmuslhalakhm reason. the fact that the
head is still attached to the body prevents
us from saying that a person is dead even
when there is no'blood flow to the brain. IT
we study the Talmud and Codes, we find
that there is simply no such restriction. [n
Gemorrah Hullin (21A), we find it said
that *if a person fell. broke his neck and
most of the flesh is tom away, he defiles 2
tent,” which means he is dead. Here we
already have a case of a person who is
declared dead on “'decapitation™ criteria
even though he is not anatomically
decapitated. However, if we look further,

" we find the Gemorrah discusses the situe-

tion recorded in the Book of Samuel where
it is said of Eli ha'Kohen thut when he
heard that the Ark of the Covenant had
been captured, he fell from his chairand he
broke his neck and died withonr any visible'
signs of damage atall, The Gemorrah states
that he died in this way because he was an
ol man: An old man does not need to

suffer a-large, massive wound in order to .

be killed. Ii's cnough that he broke liis
neck, even though there is no visible
wound. As soen as his.neck broke, he was
called dead. They didn’t wait for the heart
tostop. Right herein Hullin we have a case
of death by decapitation. What kind of
decapltalmn? Physiological, not anatomi-
cal.

Are we prepared fo-have

- %fb;“;;;ﬂ}?f " , the Christlan world -
+ Ral ch cites the cammentary-of = + «+ sy
tashl on Yoma 35A, that motion is 2 IeVE! a'similar charge

agalnst us and refuse
us their organs?

Further, if we examine the Shulchmn .

Arukh (Yoreli Deah, 62, Hilchos Ever Min

HaChai), we find adiscussion with respect

to the Noahide law prohibiting one from
eating flesh which has been tom from a

living animal, There, it siates that.*Tes- .

ticles which have been ripped, but which

+ are stitl in the scrotum ore permitted to be-
. eaten” (once the animal has been. -

slaughuered). Thisis because they still have
Tife In them and they do oot fall under the

" category of flesh tom from  living apimal,

The Shulchan Arukh explains that if these
testicles had no lifé.in them, the evidence

“of this would, be that they would bagin to

decay and -smell. In such & case, the tes-
ticles are dead and are indeed considered
tom from a live animal, and one is not
permitted to cat.them once the animal has
bean sloughtered., What we have in this

. latter case is a body part which is halakhi-

(.'ally detached, i.e., dead, even though It
remains anatomically connecled, By anat-

ogy, the cerebral blood ﬂow studies

demoustmc the very. same lhmg wilh
‘respect (o the brain: that the bram is halok-

. hically d:lachcd even though it is anatomi-
- cally conuecled and thls is wlmt is meant’
'by physmloglcal dccnpnallon “Those
who'oppose the use of brain death chiteria’

" -argue that brain deatf constitutes the mere -

dyst‘uncunn of an organ.and is, therefore,

ot equivalent to its destruction: But right
™ hercinthe Shulchan Arukh we find 2 Situn-
iton.in which {1y’ lhe b]m_)d flow is [::mkcn

., (c-arar!m{i.:a‘ on ;;qgc 20)

KOSHER WINE SALE

',THI S YEAR FOR HANUKKAH
' . GIVE THE BEST .

"THE, BEST-OF THE NEW KOSHER WINES
FROM YORKVILLE WINE & LIQUOR

1989 BEAUJOLATS NOUVEAU AL
En]ny the wonderful new wine of the'

v, 893 256,00

1538 BAROMS EDMOND BENJAMIN DE

ROTHSCHRO HAUTE MEDOC

grlmmmu only, € por case) Coffectors’
reasure!

$79.00 - $432.00

1985 CHATHEAY LES HAUTS DE ERAME,
IST, ESTEFHE . pleasan cedar

- overtones to the crls menyl“arl.
llk:llr lu:\nd_ — ind Speaulod

$18.99 3216“

1987 CHIATEAU FIADA, SAUTERNS,
Tht ] hn-hq&ucmul A ua. and

honcy ke ciat
26.!’ 3338 L

1947 COTES DE REAUNEVILLAGES,
Peoduced for Baron Edmond de
Hothachiid by larned Burgeadian
ncilothnl.l RopiteauM) ‘Top Bight,
and 1picy Finot
8!6‘.5! $152.00

1muumuwmm\. MINERVOLS,
lllclu.j-rnm and cacals Wi, s frm ot
- suppie red onelpuml!domurvu
ol wihern france. Robert M. Parker,

3593 8700

SALE CASE
PRICE. , - PRCE

1987 HEURSAULT IIS FORGES. Anojher

" firsH Mso produced Hean-Mignon
lor Baron otluchlld Ilgi I'&I

while wilh hints of dnndmaon, Bepnt.
indeedt’

$33.99  $399.00

ISETMRI'ENURACID\HTI co,
A'wd wkwﬂlhappulngllnusem!
Havor™ zH'fMSpcc
5..09 $69.00

BARTENURA ASTI SPUMANTE. COLD

MEDAL. First international Kesher Wine

Compeiition :
4383 - eli5.00

im CUYELDE Wﬂkclm -
. Y. SLYER Flest:
rationad Koster Cumpetilon
ot

iy age Wber Fred
< m(qs 4350.00

ROYALE BRUT DE PECHY. Dry French

+ sparkding wine tnhaed with essence of

Ireah peachics, Wonderful as lnbpuhl(w

with dessert,
$7.99.  Ss400 N

1581 GAMLA LATE HARVEST BOTRYTIS
BLANCE. flarence Fabricant

+ SAUVIGE
bt the Mew rlt'l'lancs rated thizher ~
lavarllihnﬂm des

L wine. .
"l-ﬂ 'H12000 -

fai- g vl .
ik Huléd omwwmﬁ of, rach whie Miled oo
Wikownl peicet: KOSHER' SAMTLER.PRICE 524000
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HALAKHIC DEATH ...

{eontinued from puge 7}

(a5 is cvidenced by the fact that gangrene
sers in): (2) the organ remains.aniached o
the budy: and (3§ the organ is not mercly
dysfunctional. but is. rather, halakhically
detached and, therelore, halakhically dead.
The muin point which can be derived
from the Gemorrah Hullin and from the
discussion in the Shulchan Arukh that [
have quoted is that-anatomical detachment
is not a factar at all in declaring either an
organ or @ whole person, dead. The key is,
a$ is the case when we have brain death,
physiciogical detichment. |
In Shulchan Arukh Yorel Deaht 370 we
find a section which is entitied “Whe is
Congidered To Be Dead Even Though He
Is Alive.™ Irrational? On the conteary, What
the Shulchan Arukh is saying is that “signs
‘of life™ are not the criteria for life. The
Shylchan Arukh proceeds to list such in-
dividunls: a person with a broken neck or
one whe has a massive wound along his

. back like that which resulits when ane splits

open a fish. Such individuals defile tents
and are regarded as dead even though they
are "alive™ (have signs of life). However,a
goses, a man who is néar death, or wha had
his throat cut. or who has many multiple
wounds “deesn’t die until he dies.” Why
would the cases first mentioned be
regarded unequivocally as instantincous
deaths and the others not-be so regarded?
The answer iz that such individuals ex-
perience = condition in which their blood

pressure drops instantly due a massive

wound. Bleod flow to the brain is inter-
rupted, and they dic because the brain dies
within se¢onds or minutes of that internip-
tion, The Shufchan Arukh rutes thatin such
casés we are not required to check ilie
man's heart or breathing, Such a person
may even have involuntary motion, but
aceording to the Shulchan Arukh he'is

“dead. Tt's simply not true that Jewish law

regards cny sign of motion as proof of life.
Rav Moshe’s Oplnlon -

" With regard to my father-in-law, Rabb}
Moshe Feinstein. =.J. we must remember
the important fact that afl of Rabbi:
Feinstein's -carly teshuvahs, in this arcn
were on cerebral death. He had only one-
teshuval on brain death. Rabbi Feinstein,

 contrry to what some would havé ydu*

bélieve, never changed his mind on ihe

" subject, he simply made a scpardte

teshuvah with-réspect o a new set of medi-
¢al facts.-[ should parenthetically refate
‘Ihat 2-1/2 weeks priorto Rabbi Feinstein's
death, he tused to me and said T know [
am closc to doath, But [ want you to know

_that I'm proud, even boastful, 1hat I have

never ever had to-withdraw = responsum
that { wrote. I never bad'lo changc my

mind.” Rabbi Felnstein’s son is quotedfo . .

the effect that the elder Rabbi Feinstein

ncverchansed his mind on the criteria for .
" death, this is ccuraie, He never changed:
*his mind that cembral death is forbidden
" as a criterion, nd indeed when he later

published ‘responsa forbidding heart

~transplants, he again was referring 1o

cerebral death. However, whien he leamed
of tests for brain death which tested for
.death of the brain stem as well as death of

. the cerebrum, such ‘death being incorii-

patible with sponlancous respiration, and

alter [ réported o him that | had pe:sonn![y

obscrvcd that these tests were accurate in
0 cases, he acc:plcd lhs conccpl of brain

death as being equivalent 10 death by

decapiration. The relevant portians of his
+ fesponsum, a responsum which was in fact
“addressed to me, is well worth repeating:

There is now a test in which a
ligrid is infected into the body
throngl the veins in order to see
whether the comnection has heer
braken hetween the brain and
the rest of the body and destruc.
ton of the brain has set in; this
is the sanie as death by decapita-
fion.

{f he can be made to breath by a
respirator even though he has
died, this does not declare him
alive.

In his previous responsa, he specifies
(Yoreh Deah, 2:146), “what the doctors
say, that if the brain docs not function he is
10 be declared dead even though he siift
breaths, etc.” clearly refers to cerebral
death, not brain death, It is hard to imagine
fiow anyone with an awarengss of the
medical and halakhic issues involved
coutld misunderstand my father-in-law on
this point. .

Ieon recall from my notes and my son's
(Rav Mordechai Tendler) notes 17 cases in
which Rabbi Feinstein ruled that people
who were declared brain dead should be
removed from their respicator, Itis notonly
a question then of what he said, but of
Masseh Rav? What did he actually do?
Rabbi Feinstein heid that the respirator
should be removed knowing full well,
based on blood Row studies, that the per-
sont was' brain dead and the respirator
waould never be reattached.

transplanis I should point eut that in one of
his reshuvahs, Rabbi Feinstein held that
there are no éssurim (restrictions} regarding
organ transplants from the body of one who
has died, if such transplants are done so that
another person might live, He tells vs (and
this, by the way, is so revealing of Rabbi
Feinstein's own personality and character)
that if the family should fee! anguished by
permitting such a ransptant, then its mem-
bers are not required to give their permis-
sion for it. But he said that it is a mitzvah
Aot to be anguished in such a case. The
mitzvah is that you should feel joy in
saving a life. {Igrot Moshe, ¥.0. 2:174)
‘This responsum spoke lo the issuc of organ
transplants before we leamed about brain
death, but the same now applies equally o
a brain dead patient. It is a mirzvah 10
utilize his organs to save the [ife of another.

There is, however, a serious problem
because Agudas Yisrel has made itnext to
impossible for some individuals to obtain
aliver transplant in Istacl. Such individuals
most often go oul of the country [o obtain
organs and in so doing they compete for
potential donors with, for example,
Americans, | have heard it said that it is
unfair for Israclis to, come to America ex-
peeting to receive liver transplants when
they, themselves, won't donate livers, I
wrole to Agudas Yisrael and told them that
their position was hurting the Orthadox
Jewish patient. I said if the word got out
that we will not allow a Jew who is brain
dead te be a donor, why would the Goyim
let theirorgans goto us? Atone point I was
asked by a leading Agudas Yisrael rabbi to
contribute funds fora liver trarisplant for a
person coming to' the United States fom
Eretz Yisracl. My response (which 1 wrote

the hospital. If you belicve that the brain
dead person s alive, then the person who
istorcceivehis organiskilling him 2 week,
a day or even a minute earfier-by coming
in and being: the first maich for his organ.
In so doing, he is, in Jowish law, an’ a¢-
complice to amurder. According to Jewish
law, it is thurder if you speed the death of
the donor by even a minute! The idea that
the doctors will take the organs out
anyway, and that they then hunt around for
a recipignt, and tha a frumt Jew can, there-
fore, also get the organ is based on a mas-
sive self-deception. If Agudas Yisrael and
others were consistent with theirown posi-
tion, they would nule that it is totally assur
(Forbidden) for any Jew io receive a liver
or heart. If they do receive such an organ
they would be commilting reizicha, mur-
der. One, of course, need not be plagued by
such a problem if he understands that the
only criterion for death; according to
Jewish law, is death of the brin.

Just the other week, the heart of a brain
dead soldler in the Isrcl Defense: Forces
was transplanted info an Anab citizen of
Jerusalem. The Eida Hacharedit in
Jerusalem protested, not because the brain
dead criterion was unacceptable, but be-
cause Arabs refuse to donate thieir organs
to Jews! Arcwe preparedtohave the Chris-
tian world level a similar charge agamsl us
and refuse vs their organs?

To paraphrase the Rambam in his com-
mentary ort the ienth chaprcrmSanhcdrm
where he berites those who misunderstand
the abstruse midrashic comments in the
Talmid and . interpret: them literally: “1¢
only they would admit that thcy do not

. undcrsland‘."

“The au.u'mr i a noted autharisy ont M\ﬂf
e!hic.r nnd the rz!anamhlp of medicine and
) ‘e rg Jewish-laws:He server.in.a dual|

Rabbi Feinsteln, contrary to what some would fiave
you believe, never changed. his mind on the subject,
‘he simply made a separate teshiuvah with respect toa

new set of miedical facls.

_-

Halzkhic Ramifications

There are many impllcatinns which, .

desive from the mistaken, but so cailed
“serict” halakhic view on death criteria that
may.not at first be so readily apparcot. If a
person is dead, the halakha demands that

- we bury him in the timeliest of fashions.

We can't, so to speak, “play it safe” and
keep himon 2 respirator for another five or
six days, because indoing so we viclats the
halakha that a dead person must be buried

as soon as possible.

Second, if such a dead body is kept on

a respirator, a Kohen cannod come into'the

hospital during this-time, We cannot accept

a “Chumra” in this arca. We have to make.

up our minds: “Is the person dead orisn't
he dead?”

There is a third ramﬂicnuon. and this

" has to do with violating the Sabbath, It
- would be forbidden for all-ong frum'doctors

* o -do anything for such 2 person on the
* Sabpath. Finally I should note that there is

acritical lack of intensive care beds in most

hospitals, and we may be risking the life of -
#lving individual because we have adead |
. Hhif occupying an intensive care bed . -
-.which would otherwise be afforded to 2
. criticatly il individual whose survival

(b'derech hateva) depends on obtaining

' imténsive care,

With regard o e, questien of organ

" .inaletterto Rabbi Moshe Shercr) was that

if this rabbi wasasking me for money, he
saust then agree that a brain dead paticntis

. indeed-dead and can halakhically serve as

an organ donor, otherwise he would be

.asking me to be an accessory to srder. |

later Iarned that this Agudas rabbi's
response to such a question was that he did

"not invelve himself in such complicated

shielahs (queslmns) as the hatakhic stalus
of a brain dead patient. "'y,

But there are those at Agudas Yisrac!
who do invoive themselves in these ques-

- tions, arid-they mustacknowledge the con-

‘'sequehces of their own pdsition. Thiose

- who do not accept the brain death standard

should not fool themselves into believing
that once an organ has been removed from
4 brain-dead donar, a Jow would bé per-
mitted-to make use of it. A liver trusplanit
is not like a’comea transplant where the

doctors n:movc the organ, put it-in a3

freezer, and wait-for 2 polential recipicnt.

. In:the case’of a lung, heait or liver

tmnsp!ant. the doctors must look: for a

recipient whose blood and physical type -

- matches up to the polenlul brainy dead
- donor. Tt is only then that the ‘surgery to.

.+ remove the lung, heart or liver is per-
. formed, The. organ is removed for a
‘specific-individual, but even more impor-

capacity as professor of blology at Yeshiva -
. College and as a rash yeshiva (professor of
Talmud), at the, Universityaffiliated Rabbi
Isaac Elchanon Theelogical Sentinary
RIETS), Dr. Tendler holds the Rabli Isaac
and Bella Tendler Chdlr in Jewish Medical

* . Exhics at Yeshiva Univérstty. He also serves

as Rav of r!re Comriunity S_ynagogua of .
Mom:y
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RIBRAIN DEATH CONTROVERSY
IN JEWISH LAW

‘BY RABBI YITZCHAK BREITOWITZ

Historically, death was not particu-
larly difficult to define from either a
legal or halachic standpoint. Generally,
all vital systems of the body —respira-
tory, neurological and circulatory —
would fail at the same time and none of
these functions could be prolonged with-
out the maintenance of the others. To-
day, with major technological advances
in life support, particularly the develop-
ment of respirators and heart-lung ma-
chines, it is entirely possible to keep
some bodily systems “functioning” long
after others have ceased. Since we no
longer face the inevitable simultaneity
of systemic failures, it has become nec-
essary to define with greater precision
and specificity which physiological sys-
temns are indicators of life and which (if
any) are not, especially in light of the
scarcity of medical resources and the
pressing need for organs for transplanta-
tion purposes. In recent years, the con-
cept of “neurological death™ commonly
called “brain death,” “whole brain death”
or “brain-stem death” (and, sometimes,
inaccurately-termed ‘‘cerebral death™)
has gained increasing acceptance within
the medical profession and among the
vast majority of state legislatures and

Editor's Note

As Rabbi Angel notes, the
more accurate term for this
phenomenon is "brain-stem
death.” Rabbi Breitowitz
chose to employ “brain death,”
the term commonly used in
the popular press, to enable
the readers of his article to
relate its contents to reports
that appear in the media.

Spring 5752/1992

courts in the United States. Whether this
standard comports with halachah is a
matter of great controversy among rab-
binic authorities.! The purpose of this
article is not to take sides nor in any way
resolve the halachic debate. Its purpose
is more modest. This article will attempt
to explain to the general reader: (1) what
is “brain death” and how it is clinically
determined; (2) some (not all) of the
major sources on whether it is an accept-
.able criterion of death from the stand-
point of halachah, (3) the viewpoints of
contemporary authorities and (4) the
halachic and legal ramifications of one
view or the other.

What Is "Brain Death” And How
Is It Diagnosed?

The concept of total “brain death” as
an alternative to the older definition of
irreversible circulatory-respiratory fail-
ure was first introduced in a 1968 report
authored by a special committee of the
Harvard Medical School® and was later
adopted, with some modifications, by
the President’s Commission for the
Study of Ethical Problems in Medicine
and Biomedical Research, as a recom-

mendation for state legisiatures and
courts.’ The “brain death” standard was
also employed in the model iegislation,
known as the Uniform Determination of
Death Act, which has been enacted by a
large number of jurisdictions and the
standard has been endorsed by the influ-
ential American Bar Association. While
New York is one of the few jurisdictions
that does not have a “brain death” stat-
ute, it has adopted the identical rule
through the binding decisions of its
highest court.’

The rapid, and near universal, accep-
tance of neurclogical criteria of death is
probably attributable to three factors.
First, moving the time of death to an
earlierpoint facilitates organtransplants,
and indeed makes such transplants pos-
sible. Organs, especially the heart and
liver, are suitable for transplantation only
if they are removed at a time when blood
is still circulating. Once cardiac arrest
stops circulation, rapid tissue degenera-
tion makes the crgan unsuitable for such
use. Given the increasing success of
these operations and the relative useless-
ness (from a secular standpoint!) of sus-
taining “brain dead” patients on respira-

Continued on page 63

FOOTNOTES

1. The literature on brain death — medical,
legal, halachic—is huge and only selective
citations can be given here. The best
nonhalachic survey of the legal and medical
issues can be found in a report of the
President’s Commission for the Study of
Ethical Problens in Medicine and Biomedi-
cal and Behavioral Research, Defining Death
(1981). Halachic treatment (as well as good
discussion of related legal and medical
approaches) can be found in a just-published
book of Rabbi J. David Bleich, Time Of
Death In Jewish Law (Z. Berman, 1991)
which is a compendium of Bleich’s previ-
ously-published Hebrew and English articles
expounding his well-known opposition to
“brain death” criteria. An excellent
symposiun (which also presenis R, Tendler's

€2

opposing view) appears in volume 17 of the
Journal Of Halacha And Contemporary
Society (Spring 1989). Finally, the October
1981 Jewish Observer contains an interesting
exchange of correspondence between Rabbi
Tendler and Chain Zweibe!, General Counsel
of Agudath Israel of America.

2. A Definition of Irreversible Coma - Report of
the Ad Hoc Committee of the Harvard
Medical School to'Examine the Definition of
Brain Death, 205JAMA 337-350 (1968).

3. President’s Commission for the Study of
Ethical Problems in Medicine and Biomedical
and Behavioral Research, Defining Death:
Medical, Legal, and Ethical Issues in the
Determination of Death (Government
Printing Office, 1981).

4. See Peaple v. Eulo, 63 N.Y. 2d 341 {1984).

5. Brain stem death occurs when, due lo trauma,

61
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Mishnah Ohaloth 1:6, discusses the case
of decapitation, and notes that pirchus,
movement of limbs after death, is not to
be construed as a sign of life. Rabbi
Moshe Tendler has referred to brain-stem
death as “physiological decapitation.”
With the death of the brain-stem, the
control center of breathing and other vital
functions has been totally and irrevers-
ibly cut off.

In a letter dated May 24, 1976, Rabbi
Moshe Feinstein wrote to Assemblyman
Herbert J. Miller, Chairman of the New
York State Assembly Committee on
Health, Rabbi Feinstein stated clearly,
“The sole criterion of death is the total
cessation of spontaneous respiration...the
total cessation of independent respiration
is an absolute proof that death has oc-
curred.” Opponents of the brain-stem death
definition have attempted to confuse the
public as to Rabbi Feinstein’s position.
Although they are free to disagree with
Rav Moshe’s psak, it is unconscionable
that they should try to misrepresent his
clear and consistent view, i.e. that brain-
stem death is the true definition of death.
Rabbi Mordechai Halperin (Assia, De-
cember 1989) researched the issue care-

" fully and concluded that the evidence was
clear that Rav Moshe definitely accepted
the brain-stem death definition. This was
further confirmed by Dr. Ira Greifer of the
Albert Einstein Medical College, who
had spent several days discussing the
issue in great detail with Rav Moshe. Rav
Moshe’s acceptance of the brain-stem
death definition was also confirmed by
others who had discussed the question

ULPAN AKIVA Tel: 011-972-53-52312 (Sun.—Thu. 9:00-2:00}

Fax: 011-972-53-652919 POB 6086, 42160 Netanya Jsrael.

with him. In short, the RCA health care
proxy is based on the authoritative deci-
sions of Rav Moshe Feinstein and the
Chief Rabbinate of Israel. It is based on
the very best scientific knowledge avail-
able,

Some Implications

Those who reject the brain-stem death
definition consider it murder to remove
vita] organs from a person who is brain-

stemn dead, but whose heart is still beat- -

ing. The implication of this position is
that organ transplantation is forbidden. A

“doctor would not be allowed to remove

vital organs from the brain-stem dead
body; nor would it be ethical for'a patient
to benefit from an organ which had been
the result of “murder.” 1 asked a talmid
chacham of my acquaintance who op-
poses the brain-stem definition of death
what he would rule if a Jewish doctor
asked him whether he could remiove the
heart of a brain-stem dead body to save
the life of another person. The rabbi
answered: “let the doctor rely on Rabbi
Tendler?” When I préessed the matter,
insisting that ke give the psak and not
defer to others, he refused to do so. In
other words, he publicly went on record
opposing the RCA position; and yet,

privately, if confronted with a life and’

death situation he would rely on the RCA
position. Rabbi Mordecai Eliyahu, in a
recent discussion with the RCA, told us
that a number of rabbis who publicly
oppose the Chief Rabbinate’s ruling, nev-
ertheless send their friends and relatives
to receive organ transplants—organs

which can only be taken from a brain-
stem dead body. Several leading rabbis
from Israel recently issued a brief state-
ment opposing the brain-stem death defi-
nition. We have politely requested a
responsum, fully argued and reasoned, so
that we might study the basis of their
psak. No reply has been forthcommg to
date.

Unfortunately, the brain-stemn death
issue—which is actually quite clear and
straightforward—has become a matter of
public controversy and confusion. Since
life, and death decisions hinge on this
matter, it is imperative that the public
have lucid and accurate information.
People may choose to follow the RCA’s
decision—based on the finest halachic
and scientific authority — or they may
choose to reject it. There are concerned
and thoughtful arguments which disagree
with it, but everyone shouid at least un-
derstand what the casefor the RCA is and
should not misrepresent it.

People should not intellectualize and
abstract the issue, but should seé it in
personal terms. If a loved one, Heaven
forbid, needed an organ transplant in
order to live, would you rely on the RCA
decision to allow transplants from brain-
stem dead bodies? Or would you let the
loved one die? Or would you choose the
morally repugnant position of allowing
the transplant even though you believed
that halachically it entailed murder?

The RCA position is not only well-
founded on halachic and scientific au-
thority. It is also humane, responsible

.and compassionate. It is a demonstration

of responsible halachic and moral leader-
ship to our community. O

Rabbi Angel serves as Rabbi of Con-
gregation Shearith Israel, the historic
Spanish and Portuguese Synagogue of
New York City. The authorieditor of 12
books and hundreds of articles, he has
written and lectured extensively on
halachic issues. His most recent books
are Voices in Exile: A Study in
Sephardic Intellectual History, Kiav,
1991, and The Essential PeleYoetz:An
Encyclopedia of Ethical Jewish Living,
Sepher-Hermon Press, 1991.)
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The Brain-Death Controversy
Continued from page 61

tors, there is a natural temptation to
redefine death so that organs become
available to serve higher ends. It is no
coincidence that the movement towards
acceptance of “brain death’” coincided
with the development of cyclosporine
- and other anti-rejection drugs.

Additional considerations involve
triage and allocation of scarce medical
resources. It is extraordinarily expensive
(in terms of equipment and labor) to
maintain patients on respirators and
other life support and using these re-
sources for “brain dead” patients pre-
vents their deployment for those who
stand a better chance of recovery. Yet a
third impetus towards redefinition is an
understandable desire to spare families
the agony and anguish of watching a
loved one experience a protracted death.

For whatever the reason, the current
definition of “death” is now a composite
one: death is deerned to occur when there
is either irreversible cessation of circula-
tory and respiratory functions (the “old”
definition) or irreversible cessation of
all functions of the entire brain includ-
ing the brain-stem.* The principal utility
of this second standard permits declaring
as dead a comatose, ventilator-depen-
dent patient, incapable of spontaneous
respiration but whose heart is still beat-
ing due to the provision of oxygen via an
artificial breathing apparatus.

At the outset, two points must be
made absolutely clear. First, contrary to
the misperceptions of many iay people,
“brain death” is not synonymous with
merely being comatose or unresponsive
to stimuli. Indeed, even a flat EEG
{electroencephalogram) does not indi-
cate brain-stem destruction. The human
brain consists of three basic anatomic
regions: (1) the cerebrum; (2) the cer-
ebellum; and (3) the brain-stem consist-
ing of the midbrain, the pons, and the

medulla, which extends downwards to
become the spinal cord. The cerebrum
controls memory, consciousness, and
higher mental functioning. The cerebel-
lum controls various muscle functions
while the brain-stem controls respira-
tion and various reflexes (e.g., swallow
and gag). A patient may be in a deep
coma and nonresponsive to most exter-
nal stimuli but still very much alive. At
most, such patients may have a dysfunc-
tional cerebrum but, by virtue of the
brain stem remaining intact, aré capable
of spontaneous. respiration and heart-
beat. Indeed, the most famous of these
cases, Karen Ann Quinlan, was able to
five off a respirator for almost a decade.
While such persons may be popularly
referred to as brain dead, they are more
accurately described as being in a persis-
tent vegetative state [PVS] and are very
much alive under both secular and Jew-
ish law. Removal of organs from such a
donor would indisputably be homicide.
This is even more true for the phenom-
enon known as being “locked-in™ where
the patient is fully conscious but unable
to respond,

A second point to keep in mind is the
relationship among respiration, circula-
tion, and the brain. The heart, like any
organ, or indeed cell, needs oxygen to
survive and without oxygen will simply
stop beating. Respiration, in turn, is con-
trolled by the vagus nerve whose nucieus
is located in the medulla of the brain-
stem. The primary stimulant for the op-
eration of the nerve is the presence of
excesscarbon dioxide in the blood. When
stimulated, the nerve causes the dia-
phragm and chest muscles to expand,
allowing the lungs to fill with air. Spon-
taneous respiratory activity can there-
fore not coptinue once there is brain
stem destruction or dysfunction. The
heart, on the other hand, is not controlled

by the brain but is autonomous. It is
obvious, of course, that unless the pa-
tient is hooked up to a breathing appara-
tus, destruction of the brain-stem will
inevitably lead to cardiac cessation not
because of any direct control the brain
stem exercises over the heart but simply
because the heart muscle is deprived of
oxygen. Where, however, the patient’s
intake of oxygen is being artificially
maintained, the heart may continue to
beat and blood circulate for a consider-
able time after total brain-stem destruc-
tion.® The time lag between brain death
and circulatory death is on the average
only two to ten days, though there is at
least one case onrecord wherea worman’s
heart continued to beat for 63 days after
a diagnosis of brain death.” (Indeed, she
delivered a live baby through a
Caesarean section). It is this crucial gap
between cessation of spontaneous respi-
rationt and cessation of heart beat that
defines the parameters of the phenom-
enon called “brain-stem death.”

The steps taken in a clinical diagnosis
of “brain death” vary from medical cen-
ter to medical center and those differ-
ences may have significant halachic re-
percussions but will typically involve the
following:? (1) a determination that the
patient is in a deep coma and is pro-
foundly unresponsive to external stimuli;
(2) absences of elicitable brain-stem re-
flexes such as swallowing, gag, cough,
sigh, hiccup, corneal, and vestibulo-ocu-
lar (ear); (3} absence of spontaneous res-
piration as determined by an apnea test;?
and (4) performance of tests for evoked
potentials testing the brain-stem’srespon-
siveniess to a variety of external stimuli.
These tests are to be repeated between 6-
24 hours later to insure irreversibility —
with life support supplied for the interim
— and a specific cavse for brain dysfunc-
tion must be identified before the patient

the brain swells and the pressure in the skull
rises to exceed blood pressure, The brain is
deprived of blood and oxygen and the brain
tissue begins to liguefy [lyse]. While toial
dysfunction occurs minutes after deprivation
of oxygen, total liquefication does not take
place unitil some time afier cardiac death,
indeed sometimes several days after
internment, ’

6. A good description of the scientific aspects of
brain death can be found in 24 Tradition /, 8-
14 (Summer 1989) (Dr. Jakobovitz's
annotations to the Chief Rabbinate's ruling)
and in Kielson, "Determining the Time of
Death-Medical Aspects,” 17 Journal of
Haiacha and Coniemporary Society 7-/3
{Spring 1989).

7. See sources cited in Bleich, "Of Cerebral
Cardiac Deathr”, 24 Tradition 44, 6/ n.§
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(Spring 1989}, reprinted in Time Of Death In
Jewish Law, pp. 129-160.

8. Much of this information was derived from
the articles cited in note 6 and a communica-
tion of Rabbi Moshe Tendler to the members
of the RCA dated Stummer 1991,

9. Apnea resting iokes many forms. One
standard test may involve providing the
patient with 100% oxygen for 20-30 minutes
through the respirator and then shutting off
the machine, thereby allowing the carbon
dioxide in the biood 1o rise but at the same
time allowing for passive gaseous diffusion
of oxygen through the tubes of the machine
or through a rube inserted directly into the
trachea. This allows the C0? in the blood to
rise, enabling a test of the respiratory
response without depriving the patient of
necessary oxygen in the imterim. While a

A

normally-functioning brain-stem would
induce respiration at a fairly low pressure of
C0, a diagnosis of death will not be
confirmed untif the CO? pressuire is
considerably above the normal triggering
point but neverthaless fails to elicit a
respiratory response.

10. Note that a flar EEG (electroencephalogrant)
is not a necessary condition for a brain death
diagnosis. A flar EEG does not in any event
insure brain-stem death but at hes:, indicates
only absence of (perceptible) upper brain
activiry, Conversely, even in patients with a
brain death diagnosis, sporadic, minimal
EEG activity has occasionally been found.
The Harvard criteria regard a flat EEG as
helpful and confirmatory but not essential to
a brain death diagnosis.

11. Compare letter of Rabbi Tendler printed in
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will be declared dead.™

An additional test that is sometimes
employed (when other clinical tests are
deemed inconclusive) is radionuclide ce-
rebral angiography [nuclide or radioiso-
tope scanning]. A harmless radioactive
dye is injected into the patient’s blood-

stream, typlcally through the intrave--

nous tubing already in place. In brain
dead patients, scanning will reveal an
abrupt cutoff of circulation below the
base ‘of the brain with no visible fluid
draining away. While many observers

have described this test as nearly 100% -

accurate, others have claimed the brain-
stem c1rculat10n especra]ly in the me-
dulla, is ot well-visualized and absolute
absence of blood flow to this region
cannot be diagnosed with certainty."

Note thiat a patient who is brain dead
may theoretically continue to have
muscle spasms or twitchings or even sit
up. Whether this so-called Lazarus Re-
flex is an indicator of life will be dis-
cussed in dile course; what is undisputed
is that such movements are coordinated
not from the brain but solely from the
spinal cord. It should also be noted that
there are several instances of clinically
brain dead patients carrying live babies
to term.'? Again, this may or may not be
significant.

Is Brain-Death An Acceptable
Halachlc Criterion Of Death?

This questxon breaks down into two
distinct issues. First, is irreversible dys-
function of the entire brain a valid crite-
rion of death? Second, even if the answer
is yes, are the medical tests cuméntly
utilized in establishing such a condition
halachically valid indicators of its pres-
ence? One could easily subscribe to

“whole brain” death as a concept and yet
reject the particular dlagnosnc tools
employed.

There are anumber of halachic sources
that are relevant to the question of “brain
death,” the most important being the

Miskinah in Oholot 1:6, the Talmud in
Yoma 85a, passages in Teshuvor Chatam
Sofer and Teshuvot Chacham Tzvi, and
various pronouncements of R. Moshe
Feinstein in his fggrot Moshe." This is
not the forum for a detailed examination
of these sources other than to note that a
number of them are equivocal and sub-
ject to a variety of interpretations.

Briefly stated, the Mishnah in Oholot
establishes the dual propositions that,
first, physical decapitation of an animal
is a conclusive indicator of death and
second, somedegree of subsequentmove-
ment is not incompatible with a finding
of death provided that such movement
qualifies as spastic in nature {(pirchus
be'alma) like the twitching of the “sev-
ered tail of a lizard”” The Talmud in
Yoma 85a, dealing with a person trapped
under a building, rules that a determina-
tion of respiratory failure establishes
death without the need to continue to
uncover the debris to check heartbeat.
Proponents of “brain death” argue that a
dysfunctional brain-stem is equivalent
to a decapitated one, (physiological de-
capitation), that destruction of the brain
stem inevitably means inability to spon-
taneously respire (meeting the criterion
in Yoma) and that subsequent “move-
ment,” whether the Lazarus Reflex or
the heartbeat, falls into the category of
pirchus since such movement is not co-
ordinated from a “central root and point
of origin,”" i.e., the brain,

The counter-arguments are: first,
physiclogical dysfunction is not the

equivalent of anatomical decapitation.’

The only phenomenon short of actual
decapltanon that might similarly qualify
is a total liquefication (lysis) of the
brain, something that probably does not
occur until well after cardiac arrest. Sec-
ond, accordmg to Rashi in Yoma, cessa-
tion of respiration is a conclusive indica-
tor of death only when the person is

“comparable to a dead man who does not
move his limbs.” While certain forms of
postmortem movement may be charac-

terized as mere]y spasmatic and would
not qualify as “movement,” the rhyth-
mic coordinated beating of a heart and
the maintenance of a circnlatory system
can hardly be characterized as pirchus
since such heartbeat is life-sustaining
and identical to that in an normally-
functioning individual. Reference is also
made to the reshuvot of Chatam Sofer
and Chacham Tzvi who both write that it
is only the cessation of respiration and
pulse (heartbeat) that allows for a deter-
mination of death and the Gemara in

Yoma merely creates a presumption that
upon cessation of respiration and an ap-
propriate waiting time, one is permitted
to assume that heartbeat has stopped as

- well. Since this assumption is obviously

not true in the case of “brain dead”
patients hooked up to respirators whose
heartbeats are monitored, such patients
may not be declared as dead.

The position of R. Moshe Feinstein,
whose psak could well have been defini-
tive at least in the United States, is
unfortunately a matter of some contro-
versy. His son-in-law, Rabbi Dr. Moshe
Tendler, a Rosh Yeshiva in RIETS and
Professor of Biology, Yeshiva Coilege,
has vigorously argued that Rabbi
Feinstein supported a total “brain death”
standard based on the concept of decapi-
tation in Mishnah Qholot.” His position
finds strong support in Iggrot Moshe,
Yoreh Deah Il no. 132 which seems to
validate nuclide scanning as a valid de-
terminant of death. This is also the un-
derstanding of the Israeli Chief Rabbin-
ate, R. David Feinstein, (who admits,
however, to having no inside informa-
tion on the topic) and R. Shabtai
Rappaport, the editor of R. Moshe's
responsa.'s

Others, however, have interpreted his
teshuvot very differently, pointing out
that R. Moshe reiterated twice (indeed,
in one instance two years after the “nu-
clide scanning” reference) that removal
of an organ for transplantation was mur-
der of the donor."” (R. Tendler’s re-

the October 1991 Jewish Observer with the
degree of skepticism expressed by Dr.
Keilson, supra note 6, at 12. Indeed, some
earlier studaes had indicated that
qngtography only measures deficit, not
cessation of blood flow even to the cerebrum
and that up to 24% of normal blood flow
could still be present. Modern refinements in
these technigues probably allow for a
definitive determination of zero blood flow to
the cerebrum but “persistent perfusion and
survival of the brain stem™ remain a distinct
possibility. See studies cited in Bleich, supra
note 7, at notes 13-21. I have no information
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as to the accuracy of any of those studies; ]
simply point them out for the edification of the
reader.

12, See the sources in the medical literature cited
by Bleich, supra note 7, at 62 n.5 {at 133, n.5
ift the book).

13, See Teshuvot Chatam Sofer, Yoreh Deah no.
338; Teshuvot Chacham Tzvi, no. 77; and
Iggrot Moshe, Yoreh Deah /1, nos. 164, 174;
Yoreh Deah /I, no. 132; Choshen Mishpat 17,
nos. 72-73.

14, See Peirush HaMishnayot of Rambam to
Oholot 1:6.

15, See, for example, Rabbi Tendler's letter in

(bs

October 1991 Jewish Qbserver.

16. The Chief Rabbinate's ruling accepting
“brain death" explicitly relies on R. Moghe
for authority. See Techumim Vol, 7, 187-192
{$746) and Jakobovirz, "Brain Death and
Heart Transplant: The Israeli Chief
Rabbinate’s Directives,” 24 Tradition I-14
(Summer 1989); R. David's understanding is
quoted by R. Tendler in his own October
letter to JO; and R, Shabtai Rappaport’s
letter appears in 12 Assia no. 3-4 (Kisley
5750), pp.i0-12,

17. See Iggrot Moshe, Yoreh Deah I, no. 174
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sponse: Both of those teshuvot refer to
comatose patients in a persistent vegeta-
tive state who are capable of spontane-
ous respiration and are very much alive
and not to those who are respirator-
dependent). They also cite R. Moshe’s
express opposition to proposed “brain
death” legislation in New York unless it
contained a “religious exemption.”'® (R.
Tendler’s response: Although R. Moshe
accepted the concept ‘of “brain death,”
his support of an exempnon was simply
to accommodate the views of other reli-
gious Jews who disagree). Finally, they
note that in the very feshuvah upholding
the use of angiographic scanning, R.
Moshe approvingly cites Teshuvot
Chatam Sofer, Y.D. no. 338 {who insists
on absence of dofetk pulse, and indeed
states that one is dead only if there is an
inability to breath and no other sign of
life is recogmzable with them (Vegdm lo
nikarim bahem inynei chiyut achairim).
Their conclusion: R. Moshe merely vali-
dated nuclide scanning as a criterion to
verify one determinant of death, i.e.,
absence of respiration, but did not main-
tain that it alone was sufficient.” This
author certainly lacks both the compe-
tence and the authoerity to resolve this
dispute but presents it to the reader so
that he may see why this area has been s0
fraught with unresolved controversy.

Contemporaqf Views

The following'is a cataloguing of the
major schools of thought among con-
temporary poskim and rabanim on the
brain death issue and somé of the recent
events connected with this question.

1. Asnoted, RabbiDr. Moshe Tendler,
has been the most vigorous advocate for
the halachic acceptability of brain death
criteria. In his capacity as chairman of the
RCA’s Biomedical Ethics ‘Committee,
Rabbi Tendler spearheaded the prepara-
tion of a health-care proxy form that,
among other innovations, would autho-
rize the removal of vital organs from a
respirator dependent, brain dead patient

for transplantation purposes. Although
the form was approved by the RCA’s
central administration, its provisions on
brain death were opposed by amajority of
the RCA’s own Vaad Halacha (Rabbis
kam Schachter, Wagner and Willig).®
2. The Israeli Chief Rabbinate Coun-
cil,inan order dated Cheshvan 5747, has
also approved the utilization of “brain
death” criteria in authorizing Hadassah
Hospltal to perform heart transplants but
onasomewhatdifferent theory than Rabbi
Tendler. Positing that cessation of inde-
pendent respiration was the only criterion
of death (based on Yoma 85 but some-
what inexplicably also citing Chatam
Safer, Y.D. no. 338), the Rabbinate ruled
that brain death was eonfirmatory of irre-
versible cessation of respiration. Theo-
retically, this would ailow for a standard
far less exacting than clinical brain death,
perhaps nothing more than failure of an
apnea test. Indeed, Dr. Steinberg, the
principal medical consultant to the Rab-

" binate, dismissed any requirement of nu-

clide scanning since destruction of the
brain’s respiratory center may be conclu-
sively verified without such test.?' Since
defining “death” exclusively in terms of
inability to spontaneously respire would
lead to the absurdity that even a fully-
conscious, functioning polio patient in an
iron lung is dead, a subsequent communi-
cation from R. Shaul Yisraeli, a member
of the Chief Rabbinate Council, quallfied
the Rabbinaie’s ruling by i 1mposmg, asan
additional requirement, that the “patient
be like a stone without movement, 2 (but
apparently maintaining that heartbeat
does not qualify as such movement). It is
probable, though not certain, that R.
Tendler’s test of “physiological decapita-
tion” and the Rabbinate’s newly formu-
lated test of “respiratory failure coupled
with profound nonresponsiveness”
amount to the same thing though the
Rabbinate has not retracted from its
noninsistence on nuclide scanning.

3. Rabbil. David Bleich, Rosh Kollel
at Yeshiva University and author of many

papers and a recently published book on
the subject, has stated that anything short
of total liquification (Iysis) of the brain
cannot constitute' the equivalent of de-
capitation. He further maintains, relying
on Rashi in Yoma, the Chatam Sofer, and
the Chacham Tzvi, that even total lysis
would be insufficient in the presence of
cardiac activity but dismissed the matter
as being only of theoretical unportance
since cessatlon of heartbeat inevitably
occurs-prior to total 1ys:s He also asserts
thathis positionis not based onstringency
in case of doubt but rather ori the certainty
that the brain dead patient is still alive, a
certainty that could be reliedupon even to
be lenient, e.g., a Cohen may enter a
“brain dead” patient’s room without vio-
lating the prohibition of fumat met.

4. Rabbi Aaron SOIOVClChlk Rosh
Yeshiva of Brisk and RIETS, has gone
slightly further than Rabbi Bleich. Even
if the heart has stopped and the panent is
no longer breathing, the patient s alive if
theré is some detectable electrical activ-
ity in the brain,® It has been noted,
however, that there is no récorded in-
stance of this phenomenon occurring.

5. Rabbi Hershel Schachter, Rosh
Yeshiva and Rosh Kollel of RIET, S, has
taken a more cautious v:ew Concedmg
that the concept of “brain death” may
find support in the decisions ofR Moshe,
he conclides that such a patient should
be in the _category of safeik chai, ‘safeik
met (doubtful life). While removal of
organs would be prohlblted ag possible
murder, one would also have to be strin-
gent in treating the patieritas met, e.g., a
Cohen would not be allowed to enter the
patient’s room.™

6. Most contemporary paskimin Eretz
Yisrael (other than the Chief Rabbinate)
have unequivocally tepudiated the con-
cept of death based on neurological or
respiratory criteria.? Of special signifi-
cance are recent letters® ‘signed by R.
Shlomo Zalman Aperbach and R, Yosef
Elyashiv, widely acknowledged as the
leadinig poskim in Eretz Yisrael, (if not

(5728) and Choshen Mishpat II, no. 72
(5738). The teshuvah in Yoreh Deah III, no.
132 cited in support of brain death criteria
was authored in 5736.

18, Written statement of 8 Shevat 5737,

19. It should be noted, however, that the
teshuvah concerning nuclide scanning was
addressed to R. Tendler for his own
puidance, surely entitling his understanding
of the responsa to great weight.

20. The current status of the original RCA proxy
is unclear. In light of the negative psak of
Rabbis Auerbach and Elyashiv, Rabbi Marc
Angel, the President of the RCA, circulated a

Spring 5752/1992

cover letter to the membership cautioning
that the proxy form should not be used until
the individual rav has thoroughly studied the
issue and consulted experts in the field. Rabbi
Tendler has similarly stated that at least
portions of the proxy form were merely a first
draft to be circulated to rabanim.

. Dr. Steinberg’s paper, originally prepared to
assist the Chief Rabbinate in their delibera-
tions, appears in Or Hamizrach (Tishrei
5748).

22. Quoted in Bleich, Time OF Death ar 167-168.

23. His views may be found in 17 Journal Of

Halacha.ar 41-50 (Spring 1989).

2

ey

24. Rabbi Schachter's intermediate position may
be found in the same journal at pp. 32-40.

25, These include R, Elazer Schach, Rosk Yeshiva
of Ponevez; R. Yitzchok Weiss, recently
deceased Rav of the Eida Chareidis; R.
Yitzchak Kulitz, Chief Rabbi of Jerisalem; R
Eliezer Waldenberg, author of Tzitz Eliczer;
R. Nisim Karelitz, Chief Rabbi of Ramat
Aharon; R. Shmuel Wosner, Rabbi of
Zichron Meir; and R. Nosen Gestetner.
References to those decisions can be found in
Bleich, Time Of Death at 144-145,

26. Letter of I8 Menachem Av 5751, A second
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the world) stating that removal of organs
from a donor whose heart is beating and
whose entire brain including the brain
stem is not functioning at all is prohib-
ited and involves the taking of life, Un-
fortunately, these very brief communi-
cations do not indicate if the psak is
based on vadei {certainty) or safeik
(doubt) nor do they address what the
decision would be in case of total lysis.

Halachic And Legal
Ramifications

Obviously, in a matter so fraught with
controversy, every family confronted with
the tragic situation of a brain dead pa-
tient must follow the ruling of its posek.
To the extent the patient is halachically
alive, removal of an organ even for
Ppikuach nefesh would be tantamount to
murder. The principle of ain dochin

nefesh mipnei nefesh — that one life
may not be set aside to ensure another
life — applies with full force even where
the life to be terminated is of short
duration and seems to lack meaning or
purpose and even where the potential
recipient has excellent chances for full
recovery and long life. If, on the other
hand, the donoris dead, the harvesting of
organs to save another life becomes a
mitzvah of the highest order. In light of
the overwhelming opposition to the “brain
death” concept, caution and a stance of
shev v‘al taaseh (passivity) appears to
be the most prudent course. How the
“brain death” problem will play out in

" other areas such as inheritance, capacity

of a wife to contract a new marriage, or
the need for chalitzah if 2 man dies
leaving a brain dead child will have to
await further clarification.

There are, however, two other points
that need to be considered. The argu-
ment is occasionally made that if
halachah rejects the concept of “brain”
or “respiratory” death, Orthodox Jews
would be unable to receive harvested
organs on the grounds that the recipient
would be an accessory to a murder. As
others have noted,? this conclusion does
not follow. To the extent the organ in
question would have been removed for
transplantation whether or not this spe-
cific recipient consents, i.e., there is a
waiting list of several people, the Ortho-
dox recipient is not considered to be a
causative factor (gorem) in the termina-

. tion of a life. There is no general prin-

ciplein halachah that prohibits the use
of objects obtained through sinful means.

It is true that if, because of tissue typing’

and the like, the organ is suitable for only
one recipient and if that recipient de-
clines the transplant, the organ will not
be harvested, an Orthodox recipient may
indeed be compelled to decline. But thig
is rarely, if ever, the case.?

A second point: asnoted, “brain death”
is the legal definition of death in the vast
majority of the United States, New York
is the only state that requires medical
personnel to make a reasonable effort to
notify family members before a deter-

mination of brain death and to make
“reasonable accommodation” for the
patient’s religious beliefs.? In all other
jurisdictions, doctors would be empow-
ered unilaterally to disconnect a patient
from life-support mechanisms once that
patient meets the legal definition of
death.® Hospital personnel may or may
not defer to the wishes of the family but
there is no duty on their part to do se or
even to ascertain what those wishes are.*
~ Perhaps one point of consensus that
may emerge in an area otherwise fraught
with acrimonious controversy wauld be
the desirability of enacting “religious
accommodations” exceptions nation-
wide. After all, even the proponents of a
“brain death” standard understand that
others, in all honesty and conscience,
may hold a different halachic view, one
which they should not be compelled to
violate. Hopefully, our community will
be responsive to such an effort.

Conclusion

“You preserve the soul within me and
You will in the future take it from me”
(Daily Prayers). Only God who is the
source of all life can take life away. We
are enjoined to cherish and nurture life as
long as it is present, no matter how fleet-
ing or ephemeral. Yet it is prec;sely
because each moment of life is so pre-
cious that God has imposed on man the
awesome responsibility of defining the
moment of death, the point after which
the needs of the dead may, and indeed
must, be subordinated to those of the
currently living. No one has ever seen a
neshamah leave a body and it is the
unenviable task of our gedolim and poskim
to tell us when this occurs. May Hakadosh
Baruch Hu grant them the insight to truly
make our Torah a Torat Chayim. O

Rabbi Breitowitz is the Rabbi of the
Woodside Synagogue in Silver Spring,
Maryland and Assistant Professor of Law
at the University of Maryland Law
School. He is the author of a forthcom-
ing book, The Plight of the Agunah: A
Study in Halachah, Contract and the
First Amendments.

letter reaffirming this stance was issued
during the Aseret Yemei Teshuvah 5752,

27. See comments of R. Soloveitchik, cited in note
22, .

28. According to a recently published article in
the Journal Of The American Medical
Association {Jan. 1992), the demand for
hearts, kidneys,.and lungs far exceeds the
available supply.

29, See 10 N.Y. CR.R., sect. 400-16 (1987). The
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regulation mandating religious accommoda-
tion is also reprinted in an excellent article by
Zweibel, "Accommodating Religious
Objections to Brain Death: Legal Consider-
ations,” 17 Journal of Halacha 49 (Spring
1989).

30. Of course, even in New York, only “reason-
able accommodation” is required and one
can well imagine triage considerations

forcing patients off respirators prematurely. @

31. Moreover, even where doctors defer to the
Sfamily's wishes, insurance companies may
refuse to pay the costs of sustaining what is
legally regarded as a cadaver. This is likely
not to be a problem in New York since the
regulatory duty of "reasonable accommeda-
tion" prevents a determination of brain
death.
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LETHAL LEGISLATION

ROBERT BERMAN

Tmagine for a moment you are ierminally Hl und someone magically has the antidote 1 your
llness buried in his body. He is willing to have it surgically removed, but only if you pay him
for his patn, recuperation time, and the risk of having surgery. You would gladly agree, but
there is onc cateh: ULS. law prohibits it. As a resull, you die.

Welcome 1o the world of organ failure, where demand for organs lar outstrips supply and
buying organs is illegal. Over the past decade. the number of people waiting for vrgans has
grown {rom thirty-five thousand to cighty-seven thousand. while the number of organ donors
has remained Jat, By and large. all attempts to increase organ donation rates have failed.
Giving monetary compensation to incentivize live kidney donors is, in many cases, the last
chunce for Hfe for the fifty thousand Americans awaiting a Kidney, Yet due wo ULS. legistation
that prohibits the selling and purchasing of organs, more than sixty-five hundred Americans die
wnnecessarily every year.

I 1984, without much debate. Congress hastily pussed the National Organ Transplam et
{NOTA) thay, inter afia. makes it a federal erime to purchase or sell human organs for use in
human transpianiation. NOTA was enacted, in part, to protect poor people fram being expleit-
ed. [ronically, it does just the opposite, de facto diseriminaiing against poar people in two
ways.

Tirst, since NOTA makes buying an organ iflegal. the only avenue to obtain one, given tha
fuct that demand far outstrips supply, is the Black market. Every year, approximately three hun-
dre * wenlthy Americans travel to the third werld, where law enforcement is often more lax, in
ork 1o acyuire kidneys, Poor Americans, on the other hand, cannol afford the airlare, let alone
the rice of a kidney, which alten exceeds S100,000.

Second, as an act of misguided paternalism, NOTA deprives poor people the right to sell
their kidneys in an vfTort to “protect”™ them from their own “poor judgment.” I the government
desires to address cconomic inequality, it should provide the poor with better aceess to basic
necessities, such as health care. In the absence of providing thorough health coverape, the gov-
ernment should allow poor people the ageney to act in their own best imerest. Qutlawing the
sale of organs will not correct underlying social inequulitics.

The unregulated and illegal nature of the growing black market for organs results in artifi-
cially inflited kidney prices (research shows that under a regulmed free market kidneys would
sell for $3.000 rather than $100,000). brokers absconding with deposits withour delivering the
organs, and an inceease in medical risks due 1w the back-room operiting envirorments found
in the Far East and South America. Back-room organ procurement 1oday is the illegal abortion
of yesteryear,

Historically. the public feels that to donate an organ is divine but to sell an orpan is sinful.
The objections most often heard can be divided into two categories: ethical and pragmaiic.
Selling a budy part scems, ab fiest blush, uncthicat, Yer cwrent ULS. Iaw altows a person to do

just that, I s legal for men o sell their sperm., woren to sell their limited number of repradue-

tive eggs, and people to sell their blood and hair, all of which specifically render the hody o
commudity. To apply a different standard to argan donation is inconsistent and, in fact. uneth-
ical.

Ethical support for financial compensation for erpans is found in some religious law: the
past three chicf rabbis of Isracl have all raled that it is ethically permissible for both donor and
reci vent to exchange financizl remuneration for an organ by explaining that ultimately accru-
ing conomic gain from this act would not deprive the life-suving donation ol its eriginal eth-
ical -quahisy.
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Another concern is that poor people need 1o be protected from the pressure they might feel
to setl an organ in order to receive the income. Yo pressure can stem from sourees other thun
financiil needs. A fimily mentber most likely feels obligated to “voluntarily™ donate an organ
to u relative due to feelings of guilt or pressure from other Gunily members, These pressures
might be even yreater than those that a poor person feels du to economie desperation. Yet the
gove mment chooses not 1w prohibit altruistic family donations on these grounds of pressure, (IF
the povernment is adamant 1o “protect”™ the poor from selling their organs, it could legalize pay-
mett for organs and ban the poor from the donor poot while at the same time offering a high-
er prace per organ to induce the middle class to sell. OFf course this oo is discrimination against
the poor.)

There are two commoniy raised pragmitic objections to permitting the sale of organs. First,
the government doesn’t want to encotrage peaple to undergo the medical sk of surgery, But
the government does so by cncouraging altruistic donarions, and getting paid for it doesn™t
increase this risk. Also. the medical establishiment finels this risk of suracry to be acceptable (|
tn 20,000 chance of dying).

Second, there exists the concern that life without an organ (e.g.. liver bobe or kidney) will
shorten one’s life span. This fear is muted by the fact that a liver cut in half grows back to full
size and functions perfectly, and empirical evidence shows (hat one can live a normal life span
with only one kidney. Accordingly. risk-conscious insurance companies do not rmise their rates
for someone who donated a kidncy or a Fver lobe.

Additionally, it is not unheard of for society to pay someone 1o bear a health risk for the
benefit of others. Examples of such arrangements include the hazard pay offered to journulists
in war zones, coalminers, bridge builders, firemen, and bomb disposal experts.

NOTA mandated the ereation of the United Network of Organ Sharing (UNQS), the
quasi-governmental organization that holds a monvpoly on organ procurement, Ttis UNOS that
persists in supporting the no-sale policy regardless of the organ shortage and the rising num-
ber of accompanying deaths.

To make matters worse, UNOS creates more obsiacles by prohibiting donors from donut-
ing organs based on the recipicnt's cthaic or religious affiliation, UNGS requires that a good
Samaritan donate blindly, not knowing anything particular abour the recipient that would moti-
vate the donor 10 donate. To do otherwise, UNOS believes, would be discrimination,

iiut this approach eftectively removes wll incentives lor altruistic donation. 1t is human
natu: -} to want to help a person who belongs to the group that you identify with, Favoritism
tow el one's vwn group, known as particularism, is a natural sociological phenomenon. So s
a rewlt of people not being able to dircer their donation to group members they identify with,
people simply don’t donate at all, UNQOS would rather operate in the fantasy ot a normative
pelitically correct warld rather than in reality.

In Tact. footprints of particularism are nonctheless visible in other legally and socially
acceptable acts. A Black person may feave all his assets 1o a college fund 1hat supporis only
Black stadents, and expectant mothers are allowed to “discrimibate™ when sclecting their
unborn child’s adoptive parents.

Furthenmore, people are allowed to donate all of their money 10 the religious institution of
their choice. such as a chureh, and they are not required by law to donate blindly to the chari-
ty that needs the money the most or to equally divide their money between all the different
faiths.

[T particularism is allowed in alfocaring one’s financial assets, why shouldn’t it similarly be
permitted with one's physical assets—uspecially when this policy would increase overall organ
donor rares? IFUNOS’s policy were applicd to the charitable sector, it would greatly reduce
charitable giving. People have a right to choose the recipient of their kidneys as well as their
money.
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By depriving sick Americans access 10 means that can save their Jives, NOTA violates the
Liniversdl Deelaration of [Muman Rights (to which the United Stxtes is a signatory) that recog-
nizes a citizen's right 10 life. The Intemational Forum for Transplant FEthics has recommended
lifting the ban on kidney sales from living kidney donors pending better justification for the
prohibition of such transuctions. Their call should be heeded.

Tens of thousands of Americans bave needlessly died because selling argans is illegal and
altmistically donating organs Lo & person bused on similarity of faith or race is prohibited. This
appalling loss of life is avoidable, UUNQS needs to be challenged 1o allow directed donation,
and NOTA legislation must be changed to allow for financial remuneration. Paying for an
orgen is morally vdious only to one who is not dying to get one.

/0
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VII. Socio-Economic Welfare--—-Ben Adam L'Chaveiro and Ben Adam L'Makom



VIIL Integrity and Deception
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R.Ile'a further stated in the name of R, Eleazar son of R. Simeon:
One may modify a statement in the interests of peace; for it is said
in Scripture, Thy father did command ecc. so shall ye say nnto foseph:
Forgive, I'pray thee now, erc.' R. Nathan said: It is a command-
ment; for it s stated in Secripture, And Samuel said: "How can [
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Rab was constantly
‘Prepare me lentils’,
he asked for] small
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torménted by his wife. If he told her,
she would prepare him small peas; [and if
peas, she prepared him lentils. When his son

Hiyya grew up he gave her [his father’s instruction] in che reverse
order.4'Your mother', Rab once remarked to him, ‘has improved'ls
It was I', the other replied, ‘who reversed [your orders] to her',

‘This is what people say’,
spring teaches thee reason”; 6
do so; for it is said, They have 1aughs
weary themselves etc’.7
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the first said to him, ““Thine own off-
you, however, must not continue to

their tougue 1o speak lies, they

, 38)
ABeT 0Rega) watan g, 3L

Similarly, when two men had quarrelled one with the
other, Aaron would go and sit with one of them and sy,
‘My son, see what your companion is doing!* He beats his
breast and tears his clothes, exclaiming, “"Woe is me! how ean
I raise my eyes and look my companion in the facel | am
ashamed before him since it is I who offended him"". Aaron
would sit with him until he had removed all enmity from his”
heart. Then Aaron would go and sit with the other and ay
likewise, ‘My son, see what your companion is doing! He
beats his breast and tears his clothes, exclniming. “Wae is me!
how can I raise my eyes and look my companion in the face!
I'am ashamed before him since it was I who offended him™,
Aaron would sit with him until he had removed all enmity
from his heart. Later when the two met, they embraced and
kissed each other. Therefore it is stated, They wepl for Awra
thirty days, even all the house of Israel.4
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Aud Jacob told Rachel that he was her futher's brother,? Now was ne
her facher’s brother? Was he not the son of her father's siscer?
What it means is this: He said to her, Will you marry me? She
replied, Yes, buc my father is a crickster, and he will outwic you, '
He replied, I am his brother in trickery. She sud to him, Is it
permitted to the righteous to indulge i trickery? He replied,
Yes: with the pure thou dost show thyself pure amd with the crooked thou
dost show thyself subtle.t' He said to her, What is his trickery? She
replied: [ have a sister older than [ am, and he will not let me
marry before her. So he gave her certain tokens. When night
came, she saic to herself, Now my sister will be put to shame.
So she handed over the tokens to her.
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QOur Rabbis taught: How does one dance'e before the bride?
Beth Shammai say: [174] The bride as she is.'* And Beth Hillel
say: 'Beautiful and graceful bride’!* Beth Shammai said to Beth
Hiliel: If she was lame or blind. does one say of her: ‘Beautiful
and graceful bride'? Whereas the Torah said. 'Keep thee fur from
a false matier.’* Said Beth Hillel to Beth Shammai: According to
your words.) if one has made a bad purchase in the marker, should
one praise it? in his eyes or depreciate it?s Surely,f one should
praise it in his eyes. Therefore,? che Sages said: Always should
che disposition of man be pleasant with people.-
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It was taught: R, Meir used to say, A man should not urge

his feiend to dine with himt when he knows that his [riend will
not do so.5 And he should not offer him many gifts when he knows
that his [riend will not accept them. And he should not open [for
a guest] casks of wine which are to be sold by the shopkeeper.
unless he informs [the guest] of . And he should not inviee him
to anoint himself with oil7 if the jar is empty. 1. however, the
purpose is to show the guest great respect, it is permitted. Bur
surely this cannot be right. For ‘UMa once came to Rab Judah’s
house and the latter opened up for him casks that were later
to be sold by the shopkeeper!—He must have informed him
of this fact. Or if you wish, 1 can say that the case of ‘Ulla is
different, for he was so dear to Rab Judah that he would have
opened [or hum cven those that were not [to be sold by the

shopkeeper].
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Lin 9‘/‘“ As in the {ollowing incident.

Mar Zugra the son of R, Nalman was once going [rom Stkara’
to Mahuza, while Raba and R. Safra were going to Stkara; and
they met on the way, Believing that they had come to mect him
he said, "Why did che Rabbis take this trouble to come so far
[to meer me]?" R, Salra replied, "We did not know that the Master -
was coming: had we known of it we should have put ourselves
out more than this'. Raba said to him, "Why did you tell him this;
you have now upset him'? He replied, "But we would be deceiving
hin etherwise’. 'No. He would be deceiving himself'. * 7
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It happened that & certaln peron deposited with Bar Talmion 100 de.
mart, The former went and demanded them back, Har Talmicn answered
him: What you deposited with mo I have already returnod to you, Sald
+tha other, Come and take an onth. What did Bar Talmion do? He took a
cano and hollowed It out and placed the denars inalde and begrn to lean
oo ¢ (use it ax » walking stlck). When ho reached the synagoguse ho sald
to him, Take this canc froem me and I shall swear for you. By the Master
of thls house {l.e. God) what you depoailed with ma 1 returned to you.
The depositor took the cane and threw It 1o the ground, Theroupon the
denars senttered and he pleked them up. Sald Pag Talmlon to him, Plck

A

them up, pick them up, they are all yours,
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IX. Particularism and Universalism in Jewish Thought



Particularism and Universalism

Is Judaism Exclusive?
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That is in effect and purpose the insistent message of
the second of the two Sidras of this week: “Ye shall be
@ holy for I the Lord your God am holy.” For despite all LoUs
that I have said, we Jews do still maintain thc_a doctring qf AN ( Ty
a Chosen People. It is fundamental to our faith, but it is
the choice to which Amos hag given that permanent ex- FroM ourt
pression to which I have referred. The only superiority
to which the Jew can lay claim is the maintenance of a oF THE
higher moral standard, the acceptance of a more rigorous 0GP TS
code of ethics, that code of ethics which our Rabbis derived
from that verse, that code which is called “cleaving to the 1996
attributes of God,” and which is expressed in the words,
“As God is gracious so be ye gracious, as God is merciful, FARSHAT
S0 be ye merciful” It is in the extent to which man KenosHiM

approaches to the divine perfection of God, and the extent
to which he rids himself of his anima] nature, that he justi-

fies his belonging to the Chosen People by the conscious
acceptance of the yoke of the Kingdom of Heaven. It was

the explicit condition made when -the doctrine was first
enunciated at the foot of Sinai’s Mount. “And now if*? .—

and it is a tremendous, terrific “If"” — “if ye will hearken

to my commandments and keep my covenant, then — and

then only — will you be to me for a Chosen People.” The
moment that the Jew. descends from that pedestal his
moral superiority goes. The unlovely picture, which is alag

only too common, of the gross materialistic Jew, of the
2arth earthy, seeking only the amassing of wealth and hig

own animal comforts, the Jew without idealism op vision,
without soul or Spirituality, the poker-playing, swine-
eating, horse-racing and money-chasing Jew, by what right

and by what reason does he dare to claim superiority over

or preference in God's eyes, to the non-Jew, black or white ?

The juxtaposition of the two Verses sums up the only atti- Orl
tude of mind which can be called Jewish, which can be said

to reflect the Jewish soul, “If ye will hearken to my voice

— ye will be chosen unto me from i peoples” -—if not —
“Behold ye are unto me like the children of the Ethiopians -6~
saith the Lord.” And in the eyes of God the moral Ethia-
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R. Simlai delivered the following discourse: What does an embryo
resemble when it is in the bowels of its mother? ...It is also taught all
the Torah from beginning to end...As soon as it, sees the light an angel

approaches, slaps it on its mouth and causes'it to forget all the Torah

completely; 2

as it is said, Sin coucheth at the door.?
It does not emerge from there before it is made to take an oath,2 as
it is said, That unto Me every knee shall bow, every tongue shall
swear;2 'That unto Me every knee shall bow' refers to the day of
dying of which it is said All they that go down-to the dust shall kneel
before Him;2 'Every tongue shall swear' refers to the day of birth of
which it is said, He that hath clean hands, and a pure heart, who hath
not taken My name? in vain, and hath not sworn deceitfully.E

What is the nature of the oath that it is made to take? Be righteous,
and be never wicked; and even'if all the world tells you, You are
righteous’, consider yourself wicked. 22 Always bear in mindZ that the
Holy One, blessed be He, is pure, that his ministérs are pure and that
the soul which He gave you is pure; if you preserve it in purity, well
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and good, but if not, i will take it away from you.
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140 OUT OF THE DEPTHS

been severely limited. Nor are the considerations which
have emerged from an interpretation of this text confined
Lo the question of Natives here or elsewhere. The concep-
tion is umiversal and of world-wide application. There is
no inherent superiority in one person or one nation over
the other. God knows but one yardstick, one measuring
. Tod, and that is the moral standard. Neither race nou creed,
neither colour nor nationality weighs hefore God, but only
the worth of the man. Certainly it does not behove us Jews
to harbour unreasoning brejudices or to be guilty of dis-
crimination against a people for any accidental cause of
birth or colour, and the words of Shylock may well be taken
to heart by us: : .

Hath not a Jew eyes?- Hath not 2 Jew hands, organs,
dimensions, senses, affections, passions?. Fed with the
same food, hurt with the same weapons, subject to the
same diseases, healed by the same means, warmed and
cooled by the same winter and summer as a Christian is?
If you prick us, do we not bleed? If you tickle us, do
we'not laugh? If you poison us, do we not die?

and applied to those of different colour as well as of
different creed and race.

And the Midrash emphasized this doectrine by saying,
Why was Adam created as' an individual? To establish
peace among God's ereatures, that no man shall say “My
father was greater than yours.”

That is in effect and purpose the insistent message of
the second of the two Sidras of this week: “Ye shall be
holy for I the Lord your God am holy.” For despite all
that I have said, we Jews do still maintain the doclrine of
a Chosen People. It is fundamental to our faith, but it iy

_the choice to which Amos has given that permanent ex-
.bression to which I have referred. The only superiorily
to which the Jew can lay claim is the ‘maintenance of a
higher moral standard, the acceptance of a more rigorous
caede of ethics, that code of ethics which our Rabbis derived
from that verse, that code which is calle@ “cleaving to the
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aliributes of God,” and which is expressed in the words,
“As God is gracious so be ye gracious, as God is mereiful,
su be ye merciful”” It is in the extent to which man
approaches to the divine perfection of God, and the extent
Lo which he rids himself of his animal nature, that he justi-
fies his belonging (o the Chosen People by the conscious
aceeplance of the yoke of Lthe Kingdom of Heaven. It was
the explicit condition made when the doctrine was first
enunciated at the foot of Sinai's Mount. }*And now if" —
and’it is a tremendous, terrifie “if” — “if ye will hearken
to my commandments and keep my covenant, then —and
then only — will you be to me for a Chosen People.” 'The
moment thal the Jew descends from.that -pedestal: his ...

.
el i

- moral superiority goes. The unlovely picture, which.is alas ...
only too common, of the gross materialistic Jew, of the,;;’

:arth earthy, seeking only the amassing of wealth and his ..
own animal comforts, the Jew without idealism or, vision, ..,

without soul or spirituality, the poker-playing, - swines i

ealing, horse-racing and money-chasing Jew, by what right 1
and by what reason does he dare to claim superiority over :..
or prelerence in God's eyes, to the non-Jew, black or white? -
The juxtaposition of the two verses sums up the only atti--,
Lude of mind which can be ealled Jewish, which can be said: -
Lo reflect Lthe Jewish soul. “If ye will hearken to my voice ..
— ye will be chosen unto me from all peoples” —if not —. -
“Behold ye are unto me like the children of the Ethiopians
saith the Lord.” And in the eyes of God the moral 1Sthio-
pian takes precedence over the a-moral Jew.

—
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CHOSEN PROPLES
Are ye not as the childre

n of the Ethiopians unto
{(AvMos IX T)

oI .E.ongn Amns, from whose book the Haftaral
for this week is selected, is one of the mast

arresting of all the divine hand of writing
prophets. He was not a member of the regular prophetic
schaols; he was a humble herdsman and dresser of sycamore
trees from the southern kingdom of Judah, and impelied
by the compulsion of the divine voice within him,- he jour-
neyed to' thé northern kingdom of Israel to prophecy its
Tortheoming doom. Tt was during the reign of Jeroboam
IT, the most distinguished and successful of all the kings
of that hapless -kingdom. 'The people basked in an unex-
ampled luxury and opulence, “that lie upon heds of ivory,
and stretch themselves upon their couches, and eal the
ngw,_m out of the flock. . . that thrum on the psaltery, 1hat,
devise for themselves instruments of music . . . that drink

imsmmsdcﬁum.m:mu.:omﬂ.. themselves with the chief oint-
ments” (VI, 4-8). :

me, O children of Israel?

A'person brought up in that environment is apt to take
these things for granted and regard them as the normal
acceptable way of life. But the prophet coming from afar,
from the purer atmosphere of Judah, was able to penelrate
beneath the surface. He saw, and was horrified at the
sight, that all this elepance and opulence masked a deep-
seated corruption and oppression wherein lay the inexorable
and Nemesis-lilte seed of calamity. The poor were oppressed,

justice perverted, and the “fruit of righteousness was
wormwood.” :

It m.m u.upﬁ_:‘m_ that people mistake material suceess for
superiority. This natural tendency was fortified by a dis-

I
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torted view of the doctrine of Israel the Chosen People, and
it is against this false notion that Amos brings to bear the
full foree of his vehemence, the whole burden of his inspired
message. Emphatically and insistently he preaches the
true meaning of this doetrine of the election of Israel. It
does not mean that Israel is superior to other peoples, that
they are more favoured in God's eyes than other nations.
On the contrary, emphatically to the contrary, it means
that Israel, having been chosen ag the instrument of God's
purpose, bears a heavier burden of responsibility, and he
expresses it in the immortal sentence: “You only have X
Imown of all the families of the earth (saith the Lord},
LHerefore 1 will visit upon you all your iniquities.”

:Such an unpopular deetrine eould not but be unwelcome
to the sensuous, pleasure-loving, arrogant people, It ulti-
mately caused the expulsion of Amos from the kingdom,
but undeterred, he continued to press home the lesson, and
delivered himself of that sentence which I have taken as
my lext: “Are ye not as the children of the Ethiopians unto
me, O children of Israel, saith the Lord.” K thiopians!
Despised blacks ! Kaffirs! Natives! And Amos dares
to compare the haughty children of Israel to them ! Can
one not imagine the fury, the resentment, the outburst of
violent protest with which this sentiment was greeted?
But the prophet speaks in the name of God. He is not
eoncerned with how the children of Israel look upon the
blacks; he is speaking of their standing in the eyes of God,
“to me,” and before God all men are equal, Black or white,
Jew or Gentile, wealthy or poor, there is no inherent supe-
riority of one over the other. Superiority before God
consists solely and only in the moral standards by which
people live, and by these standards only shall they be judged.
: Iregret that I announced the subject of my sermon to-day
as “the Native Question.,” That question is much too in-
volved and much too complicated to be dealt with by
someone who has been but a short time in thig country and
whose opportunities-for a close study of the question have

K
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XL Lifnim M'shurat Hadin- Beyond the Letter Of the Law
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“You shall do the good and the just in the estimation of God” - Our Sages have a beautiful midrash. They said
that this [verse] refers to pesharah and lifnim mi-shurat ha-din. The intent here is that initially [Moshe] said that
one must observe the laws and ordinances that He commanded you, and now he said that also in that which you
weren't commanded you need to pay attention and do the good and the just in His eyes because he loves that
which is good and just.

This is a major issue because it is impossible to mention in the Torah every behavior of a person with his
neighbors and friends, and all of his business [practices] and the enactments needed for societal harmony and that
of countries. Once the Torah has mentioned many of them ... it then states summarily that one must do the good
and the just in ail matters so as to include pesharah and lifnim mi-shurat had-in, and things such as the “law of the
neighbor”, and even that which they said “His reputation impeccable and his conversation with others pleasant”

so that he be regarded in all matters as whole and straight.
2 R R 120N 213 TSN
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For R. Johanan said: Jerusalem was destroyed only because they gave judgments therein in accordance with
Biblical law. Were they then to have judged in accordance with untrained arbitrators? — But say thus: because
they based their judgments [strictly] upon Biblical law, and did not go beyond the requirements of the law. (Al

Talmud translations: Soncino ed.)
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Rab Judah once followed Mar Samuel into a street of wholemeal vendors, and he asked him: What if
one found here a purse? — [Mar Samuel] answered: It would belong to the finder. What if an Israelite
came and indicated an identification mark? — [Mar Samuel] answered: He would have to return it.
Both? — [Mar Samuel] answered: [He should go] beyond the requirements of the law. Thus the father of
Samuel found some asses in a desert, and he returned them to their owner after a year of twelve months;

[he went] beyond the requirements of the [aw.
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There was a certain woman who showed a denar to R. Hiyya and he told her that it was good. Later she again
came to him and said to him, ‘I afterwards showed it [to others] and they said to me that it was bad, and in fact I
could not pass it.” He therefore said to Rab: Go forth and change it for a good one and write down in my register
that this was a bad business. But why [should he be different from] Dankcho and Issur who wouid be exempt
because they needed no instruction? Surely R. Hiyya also needed no instruction? — R. Hiyya acted within the

‘margin of the judgment,’
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R. Ishmael son of R. Jose was walking on a road when he met a man carrying a load of faggots. The latter put
them down, rested, and then said to him, ‘Help me to take them up.” ‘What is it worth?’ he enquired. ‘Half a 2uz,’
was the answer. So he gave him the half zuz and declared it hefker. ... Yet was not R. [shmael son of R, Jose an
elder for whom it was undignified [to help one to take up 2 load]? — He acted beyond the requirements of the

law.,
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Some porters [negligently] broke a barrel of wine belonging to Rabbah son of R. Huna. Thereupon he seized their
garments; so they went and complained to Rab. ‘Return them their garments,” he ordered. ‘Is that the law? he
enquired. ‘Even s0,’ he rejoined: ‘That thou mayest walk in the way of good men.’ Their garments having been
returned, they observed. ‘We are poor men, have worked all day, and are in need: are we to get nothing?’ ‘Go and
pay them,’ he ordered. *Is that the law?’ he asked. ‘Even so,” was his reply: *and keep the path of the righteous.’
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R. Yeruham wrote in the name of the Rosh that we don’t force people to adopt lifnim mi-shurat ha-din and this
seems obviously correct to me. [ am puzzled by what the Mordechai wrote in the second chapter of Bava Metzi‘a
that we force one to follow lifim mi-shurat ha-din as the passages that he cites do not mention “force.”

27 10 DM M9 WOw TN T W R0

("R oW M owa ") (RO 2 RIAW 0n2 IR 9 DY AR 1T nwn 011s% 01377 M2 PR T maprl)
(X707 2 ' 007 m) DpIT W

A court may not force a litigant to engage /ifhim mi-shurat ha-din even though they think it to be [the] appropriate
[course of action.] There are those who disagree [with this opinion.]
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R. Eliezer the son of R, Jose the Galilean says: It is forbidden to arbitrate in a settlement, and he who arbitrates
thus offends, and whaever praises such an arbitrator [bozea®] contemneth the Lord, for it is written, He that blesseth an arbiter [hozea'],
contemneth the Lord. But let the law cut through the mountain, for it is written, For the judgment is God's. And so
Moses's motto was: Let the law cut through the mountain. Aaron, however, loved peace and pursued peace and
made peace between man and man, as it is written, The law of truth was in his mouth, unrighteousness was not
found in his lips, he walked with Me in peace and uprightness and did turn many away from iniquity.
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It is a mitzvah to ask the litigants initially, “Do you want din or pesharah?”; if they want pesharah, then we make
pesharah for them. Just as one is warned against perverting din, one is warned against distorting pesharah. Any

court which adjudicates regularly with pesharah is deemed praiseworthy.
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[t was taught: R. Joshua said: There are four acts for which the offender is exempt from the judgments of Man but
liable to the judgments of Heaven. They are these: To break down a fence in front of a neighbour's animal [so that
it gets out and does damagej; to bend over a neighbour's standing corn in front of a fire; to hire false witnesses to
give evidence; and to know of evidence in favour of another and not to testify on his behalf
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This is not the limit of this principle. Even when a person sells property which he owns to another person, his
colleague, the owner of the property neighboring his, has the right to pay the purchase price to the buy and
remove him from his purchase. The purchaser who comes from afar is considered as the agentof the neighbor.
This applies whether the original owner's agent conducted the sale, or whether the property was sold by the court,
the privilege of a neighbor is granted. Even if the purchaser was a Torah scholar, 2 non-immediate neighbor,and a
relative of the seller, while the neighbor was an unlearned learned person with no family connections to the seller,
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the neighbor receives priority and may remove the purchaser. This practice stems from the charge "And you
shall do what is just and good. " Our Sages said: "Since the sale is fundamentally the same, it is just and good,'
that the property should be acquired by the neighbor, instead of the person living further away."
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The following rules apply when brothers or partners come to divide a field, with each taking a portion. If the field
was all of equal value, without one place being better and another worse, but instead it was all the same, the field
is divided by measure, If one of the partners said: "Give me my portion on this side so that it will be close to
another field which I own, so that they will be one large field, " his request is heeded, and we compel the other
partner to grant him this privilege. For holding back in such a situation would be a reflection of the traits of
Sodom. H, however, one portion was of a higher quality than the other, closer to a river or to a path, and the two
portions were evaluated, the good being made equivalent to the bad, and one of the partners asked that he be
granted a portion on a particular side, we do not heed his request, Instead, they receive their portions by lot.

(All translations of Rambam: www.chabad.org)
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Mishnah . [There are] four types of character in men: he that says: ‘mine is mine, and thine is thine’: this isa
neutral type some say this is a sodom-type of character: [he that says:] ‘mine is thine and thine is mine’ is an
unlearned person; [he that says:] mine is thine and thine is thine,’ is a pious man; [he that says:] ‘mine is mine,

and thine is mine,’ is a wicked man.
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One should not think, “Why should I experience financial loss in order to give to the poor,” because one should
understand that the money is not actually his, but rather in trust to do with it in accordance with the wishes of the

one who entrusted it, and his wishes are to give a portion to the poor.
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R. Johanan says in the name of R, Jose: How do we know that the Holy One, blessed be e, says prayers?
Because it says: Even them will I bring to My holy mountain and make them joyful in My house of prayer. It is
not said, ‘their prayer’, but ‘“My prayer’; hence [you learn] that the Holy One, blessed be He, says prayers. What
does He pray? — R. Zutra b, Tobi said in the name of Rab: ‘May it be My will that My mercy may suppress My
anger, and that My mercy may prevail over My [other] attributes, so that [ may deal with My children in the
attribute of mercy and, on their behalf, stop short of the limit of strict justice’.
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Tzelem Elokim as a Source for Human Obligations
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1) Genesis 1:26-27
‘And God said: 'Let us make man in our lmage, after our likeness; and let them have dominion ovér
the fish of the sea, and over the fowl of the air, and over.the cattle, and.over all the earth, and over
every creeping thing that creepeth upon the earth.” And God created man in His own lmage in the
lmage of God created He him; male and female created He them.
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2) Genesis 9: 6
Whoso sheddeth man's blood, by man shall his blood be shed; for in the image of God made He

man.
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'3) Mishnah Sanhedrm 4:5 ‘ -
For this reason was man created alone, to teach thee that whosoever destroys a smgle soul, scripture

imputes [guilt] to him as though he had destroyed a complete world; and whosoever preser_ves a
single soul, scripture ascribes [merit] to him as though he had preserved a complete world.
Furthermore, [he was created alone] for the sake of peace among men, that one might not say to his

fellow, “my father was greater than thine’.

4) L_avzs.ofE_,.slmnmg_lé
A man who.is caught in the house of a rankmg citizen, in the house, durmg the daytlme shaII pay

ten shekels of silver. He who is caught in the house at night shall die. He shall not get away alive.
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5) Exodus 22:1-2
If the thief'is seized while tunneling, and he is beaten to death, there is no bloodguilt to his case. If

the sun has risen on him, there is bloodguilt in that case. He must make restitution; if he lacks the
means, he shall be sold for his theft. ‘

6) Code of Hammurabi 6 '
If a free man stole the property of church or state the man shall be put to death. Also the one who

recerved the stolen goods from his hand shall be put to death.
.



7) Code of Hammurabl 209-210
If a man struck another man's daughter and has caused her to have a miscarriage, he shall pay fen

shekels of silver for her fetus, If that woman has died, they shall put his daughter to death.
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' 8) Bxodus 21:22-23
When men fight, and one of them pushes a pregnant woman and a mlscarriage results but no other

- damage ensues, the one responsible shall be fined according as the woman’s husband may exact
from him, the payment to be based on.reckoning, But if other damage ensures, the penaity shall be

- llf‘e for life.
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' 9) Numbers 35:31-32
You may not accept a ransom for the life of a murderer who is guilty ofa capital crime; he must be
- put to death. Nor may your accept ransom in lieu of” ﬂlght to a city of refuge, enabling one to return

to live on his Iand before the death of the priest.
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10) Dcuteronomv 1:17
You shall not be partial to judgment: hear out low and high alike. Fear no man, for judgment is

God’s. And any matter that is too difficult for you, you shall bring to me and I will hear it.
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- 1) 2Chronicles 19:6
- He charged the judges: “Consider what you are doing, for you Judge not on behalf of man, but on

behah" of‘ the Lord, and He is with you when you pass Judgment -
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'12) Deuteronomy 24:16
Parents shall not be put to death for children, nor chlldren be put to death for parents: a person shall
be put to death only for his own crime.
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'13) Exodus 21:20-21 -
When a man strikes his slave, male or female, with a rod, and he dies there and then, he must be

avenged. But ifhe survives a day or two, he is not to be avenged, since he-is the other’s property.




XIIL Tikkun Olam - Engagements With the World at Large
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